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I. INTRODUCTION

The United States Department of Agriculture (USDA) uses grade
standards to uniformly characterize the quality and condition of agricultural
commodities.' The standards are promulgated by the USDA's Agricultural

* Michael T. Olexa is a Professor and Director of the UF/IFAS Center for Agricultural
and Natural Resource Law. He received his Ph.D. in Plant Pathology from the
University of Florida and J. D. from Nova Southeastern University. R. Ben Lingle is
an associate at Oliver Maner LLP in Savannah, Georgia. He works in the litigation
department of the firm. Mr. Lingle received his J. D. and a certificate in Environmental
and Land Use Law from the University of Florida Levin College of Law. Damian C.
Adams holds a Ph.D. in Food and Resource Economics and a J. D. from the University
of Florida. He is an assistant professor of Natural Resource Economics and Policy in
the School of Forest Resources and Conservation at the University of Florida.
Kimberly Stewart is a recent graduate of the University of Florida Levin College of
Law and has a Masters Degree in Applied Economics from Florida State University.
1. Fresh Fruit, Vegetable, Nut and Specialty Crop Grade Standards, U.S.
Department of Agriculture Agricultural Marketing Services, http://www.ams.usda.
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Marketing Services (AMS) division in consultation with farming industry
groups.2 Emphasizing produce attributes such as surface defects, shape,
cleanliness, color, maturity, and decay,3 grade standards improve the
marketability of agricultural commodities by establishing a common
industry language for use in contracts. Use of such a language enables
wholesale buyers to know the quality of commodities without first having
to inspect them, thus facilitating trade by lowering transaction costs. 5
Though agricultural grade standards describe many attributes of
agricultural commodities, the standards do not typically include
information about the pesticides used in commodity production and
packaging. 6 Labeling for certain production and processing standards exist
(e.g., 100% organic, kosher, all natural), but these provide no information
about any pesticide residues that may remain on the commodities.7 This
hampers consumers from expressing preferences for commodities grown
with fewer pesticides. 8 Additionally, because grade standards and labels
disregard pesticide residues, there is little incentive for producers to limit
exposure of pesticides that prevent costly cosmetic damage. 9
The notion that cosmetically-driven grade standards incentivize high
pesticide use is not a new observation.1o On July 30, 1992, the Senate
Committee on Agriculture, Nutrition, and Forestry conducted hearings on
the link between cosmetic standards and pesticide use." Senators from

gov/AMSv1.0/ams.fetchTemplateData.do?template=TemplateN&navlD=U.S.GradeSta
ndards&rightNavl=U.S.GradeStandards&topNav-&leftNav-&page=FreshGradeStand
ardslndex&resultType=&acct-freshgrdcert (last visited Aug. 16, 2012). [hereinafter
Fruitand Vegetable Market News]
2. Id.

3. NICHOLAS J. POWERS & RICHARD G. HEIFNER, FEDERAL GRADE STANDARDS
FOR FRESH PRODUCE: LINKAGES TO PESTICIDE USE, U.S. DEP'T OF AGRIC., EcON.
RESEARCH SERV. iv (1991) [hereinafter FederalGrade Standards].
4.
Thomas Reardon, Jean-Marie Codron, Lawrence Busch, James Bingen, & Craig
Harris, Global Change in Agrifood Grades and Standards: Agribusiness Strategic

Responses in .Developing Countries, 2 Int'l Food and Agribusiness Mgt Rev. 421, 427
(2001).
5.

FederalGrade Standards, supra note 3, at 7.

6.
7.

Id. at 18.
Id.

8.
9.

Id.
Id.
See ERIK LICHTENBERG,

10.
GRADING STANDARDS AND PESTICIDES IN THE
ECONOMICS OF REDUCING HEALTH RISK FROM FOOD, PROCEEDINGS OF NE-165
CONFERENCE, JUNE 6-7, 1995, WASHINGTON, D.C. 91 (Julie A. Caswell, ed.), available
at http://ageconsearch.umn.edu/bitstream/25961/1/nel65cO6.pdf.
11. See generally Cosmetic Standards and Pesticide Use on Fruitsand Vegetables:
Hearing on S.102-853

Before the S. Comm. on Agriculture, Nutrition, and

Forestry,102nd Cong. (1992) [hereinafter Cosmetic StandardsHearing]
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farming states, the Administrator of the USDA's AMS, representatives
from industry groups such as the American Farm Bureau, and
representatives from advocacy groups such as the Natural Resource
Defense Council provided wide-ranging opinions on the link and varying
positions on whether there was cause for concern.12 The Environmental
Protection Agency (EPA)," the USDA 1 4 and the AMS 15 also issued reports
on the subject; however, the reports lacked rigorous analysis and offered
vague policy alternatives.16
Grade standards also fail to take into account fertilizer applications
used during commodity production, which create many of the same issues
as pesticides.17 Fertilizers such as nitrogen, phosphorous, and potassium
help crops achieve optimum size in less time, helping producers achieve
higher yields per acre of farmland.18 Grade standards often include
specifications for commodity size.' 9 The demand for higher yields and the
necessity of producing commodities in conformance with grade standards
incentivize producers to maintain high levels of fertilizer application.
Among other concerns, excessive fertilizer applications exacerbate
problems with non-point source runoff that leads to water quality
problems.20 Similar to the link between pesticide use and grade standards,
the USDA's failure to consider fertilizer use as a component of grade
standards has led to standards that ignore key commodity attributes and
environmental externalities that many consumers find important. 2 1

12.
13.

Id.
U.S. ENvT'L PROT. AGENCY, OFFICE OF PLANNING, POLICY, AND EVALUATION,

AN OVERVIEW OF FRUIT AND VEGETABLE STANDARDS
APPEARANCE AND PESTICIDE USE (1992).

RELATING TO COSMETIC

FederalGrade Standards, supra note 3.
NEILSON C. CONKLIN & PAMELA A. MISCHEN, QUALITY STANDARDS AND
PESTICIDE USE: A REVIEW OF LITERATURE, U.S. DEP'T OF AGRIC., AGRIC. MARKETING
SERV. (1992).
14.
15.

16.

Lichtenberg, supra note 10.

17. See generally GRADING, CERTIFICATION, AND VERIFICATION, U.S. DEP'T OF
AGRIC., AGRIC. MARKETING SERV., http://www.ams.usda.gov/AMSvl.0/Standards (last
visited Sept. 3, 2012); see also S.R. Carpenter et al., Nonpoint Pollution of Surface
Waters with Phosphorousand Nitrogen, 8 ECoL. APPL. 559 (1998).
18. John Jennings & Leo Espinosa, Arkansas Nutrient Management Planner's
Guide 3-1, http://www.amatural.org/environmental management/water/nutrient
mgmt/planners guide/chapter3.pdf (last visited Sept. 7, 2012).
19. For information on grade standards for particular commodities, see GRADING,
CERTIFICATION, AND VERIFICATION, U.S. DEP'T OF AGRIC., AGRIC. MARKETING SERV.,
http://www.ams.usda.gov/AMSvl.0/Standards (last visited Sept. 3, 2012).
20. Carpenter et al., supra note 17.
21. Jason J. Czamezki, The Future of Food Eco-Labeling: Organic, Carbon
Footprint, and Environmental Life-cycle Analysis, 30(3) STANFORD ENV. LAW J. 4
(2011).
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This Article explores the possibility of lowering cosmetic grade
standards to incentivize producers to use fewer pesticides and fertilizers,
examines the potential negative side effects of reduced pesticide use, and
proposes ways to adjust the USDA's approach to setting grade standards.
Reduced pesticide and fertilizer use may lead to less non-point source
pollution, fewer hazards to farm laborers, lower levels of pesticide residue
left on commodities, lower production costs, and the opportunity to
develop niche markets to provide consumers a more economical alternative
to organic produce. However, lowering grade standards could result in
poor quality produce. Less pesticide use could also affect food safety by
increasing the likelihood that commodities will contain hazardous
mycotoxins. Of particular concern is the risk that lowering grade standards
could result in increased aflatoxin levels in raw commodities headed to
market. Aflatoxins and other mycotoxins are valid causes for concern, and
the USDA should not lower grade standards without first assuring that
these scenarios do not occur. Readjusting grade standards to levels high
enough to prevent mycotoxin infestation, yet low enough to facilitate
diminished pesticide and fertilizer use, could provide producers and
consumers more flexibility and lower costs.
Following this Introduction, Part II provides a history of grade
standards and their enabling legislation. Part III provides a history of
federal marketing orders, which allow producers to establish standards and
grades that bind other producers and processors in a geographic area, and
how their implementation has historically promoted goals not always in
line with environmental concerns. Part IV discusses the importance of
grade levels and food safety with respect to mycotoxins, with particular
emphasis on aflatoxins. Part V discusses the possible effects of lowering
grade standards on pesticide and fertilizer use, in particular the opportunity
to develop niche markets of "ecolabeled" products. Part VI discusses the
benefits of lowering grade standards. Part VII discusses how the increased
vertical integration and globalization of agricultural commerce may tend to
diminish the importance and influence of grade standards. Agricultural
conglomerates often dictate the standards their producers must meet. As
these conglomerates take up more and more of the production market, their
internal standards begin to spill over and have an effect on the broader
market for the particular commodity. If private industry standards require
stringent cosmetic standards, many producers will continue to produce to
those specifications, resulting in sustained pesticide use, regardless of
potentially lowered grade standards. Conversely, if agribusinesses see
potential in the production and marketing of "ecolabeled " products, private
industry standards fortified by vertical integration could work in favor of
the niche market development discussed in Part V. Part VIII concludes that
the lowering of grade standards would be no panacea, but it could result in

2012]

CASH, CROPS, CHEMICALS, AND COSMETICS

227

significantly decreased pesticide use and is a policy worth further
exploring.
II. GRADE STANDARDS
The federal government first entered the field of agricultural
commodity grading in 1912,22 when the congressionally-enacted Sulzer
Bill established standard apple barrel dimensions and grades for barreled
apples.23 In 1915, Congress asked the USDA to begin issuing market
reports on the price and movement of agricultural commodities. 24 This
move furthered the need for a nation-wide communication of commodity
quality to go along with the existing nation-wide communication of
commodity prices. 25 The next federal move came two years later when
Congress passed the Food Production Act of 1917 (FPA).26 Prompted by
an increase in long-distance agricultural commerce and the need to provide
quality food for American soldiers fighting in the First World War, the
FPA authorized the USDA to implement national grading and inspection
standards for fresh fruits and vegetables.27
Following the end of the Second World War, the USDA turned its
attention to rural training and partnered with states and land-grant colleges
to study the scientific and economic aspects of the nation's agricultural
problems.2 8 This resulted in the Agricultural Marketing Act of 1946
(AMA) and the Research and Marketing Act of 1946 (RMA), which
together expanded the federal government's role in agricultural marketing,
The AMA combined
transportation, distribution, and research.29
agricultural commodity grading, marketing research and news, and various
other agricultural marketing functions into a single USDA agency30 to
22. Carolyn Dimitri, Contract Evolution and Institutional Innovation: Marketing
Pacific-Grown Apples from 1890 to 1930, 62 THE J. OF EcON. HISTORY 189, 201

(2001).
23.
24.

Id.
Fruit and Vegetable Market News, supra note 1. The USDA first reported on

strawberry market conditions in Louisiana. By the end of 1915, the USDA was
collecting and distributing agricultural market information from year-round terminals
in New York City, Chicago, Saint Louis, Kansas City, Buffalo, and Baltimore and from
seven seasonal terminals. Id.
25.
26.
27.

FederalGrade Standards, supra note 3, at 1.
Id.
Id.

28.

S. Comm. on Agriculture, Nutrition, and Forestry, Members, Jurisdiction, and

History, Chapter 5: War, Peace, and Prosperity: 1940 - 1959, S. Doc. No. 105-24

http://www.gpo.gov/fdsys/pkg/GPO-CDOC-105sdoc24/html/ch5.html
(1825-1998)
(last visited Sept. 3, 2012).
29.
30.

Id.
FederalGrade Standards,supra note 3, at 1.
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provide "an integrated administration of all laws enacted by Congress to
aid the distribution of agricultural products through research, market aids
,,31
and services, and regulatory activities . . . ."
AMA § 203(c) directs and authorizes the Secretary of Agriculture "to
develop and improve standards of quality, condition, quantity, grade and
packaging and recommend and demonstrate such standards in order to
encourage uniformity and consistency in commercial practices."3 2 Further,
§ 203(h) charges the Secretary "[t]o inspect, certify, and identify the class,
quality, quantity, and condition of agricultural products when shipped or
received in interstate commerce, under such rules and regulations as the
Secretary of Agriculture may prescribe." 33 Grading and inspection is
However, adherence is mandatory in certain
typically voluntary.34
situations, such as when federal marketing orders have established
minimum grades, when the agricultural commodities are sold to the federal
government, and for certain commodities in import and export.35 Further,
adherence to USDA grade standards is mandatory when such standards are
referenced in the contracts for sale.36 Packers may stamp produce
containers with USDA grade standards without having the produce
inspected; however, as with using the standards in contracts, stamping the
standards on containers makes adherence to the standards legally binding. 3
Packers must have the produce inspected if they are to stamp the USDA
shield on the containers. 3 8 These practices stem from the AMA's directive
that though the Secretary must develop grade standards, inspection must
occur only "under such rules and regulations as the Secretary of
Agriculture may prescribe."4 0

31.

7 U.S.C. § 1621 (2000).
32. Id. at 1622(c).
33. Id. at 1622(h)(1). As referenced in the statute, this authority is derived from
Congress' commerce powers, wherein "Congress shall have power To regulate
Commerce ... among the several States" U.S. CONST. art. 1, § 8, cl. 3.
34.
35.
36.

Federal Grade Standards, supra note 3, at 10.
Id.
Id.

37. Id. 7 U.S.C. 1622(h)(4) ("Whoever knowingly shall falsely make, issue, alter,
forge, or counterfeit any official certificate, memorandum, mark, or other
identification . . . with respect to inspection, class, grade, quality, size, quantity, or
condition, issued or authorized under this section . . . , or whoever knowingly
represents that an agricultural product has been officially inspected or graded (by an
authorized inspector or grader) under the authority of this section when such
commodity has in fact not been so graded or inspected shall be fined not more than
$1,000 or imprisoned not more than one year, or both.")
38.

39.

Federal Grade Standards, supra note 3, at 10.

7 U.S.C. 1622(c).
40. 1622(h)(1).
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Though use of grade standards is discretionary in the majority of
agricultural commodity transactions, buyers and sellers oftentimes freely
choose to utilize the standards. 4 1 Grading is a convenient and reliable way
for sellers to communicate to buyers the quality of the bargained-for
commodities.42 Buyers may rely on the descriptions in the contract and
avoid incurring potentially high inspection costs. 4 3 As commodity
transactions through the twentieth century began to more frequently
involve long distance transactions, the need for precise and agreed upon
descriptions became evermore essential. In addition, sellers benefit from
national grade standards because they know buyers understand exactly
what they are purchasing." This leads to fewer contractual disputes, which
45
in turn leads to expedited transactions and reduced transaction costs.
Further, grading expedites dispute resolution in situations where it
does not prevent dispute in the first place.46 Should the purchased
commodity not meet the grade agreed upon in the contract, the buyer may
use the grade as the basis to argue that the seller breached the contract.4 7
Should the seller hold that the commodity does meet the agreed upon
grade, the seller may use the grade as a defense to the buyer's claim of
breach. 4 8 The grieved party may file a complaint with the USDA, who
through power vested to it pursuant to the Perishable Agricultural
Commodities Act (PACA) will formally or informally resolve such
disputes. 4 9 The use of grade standards allows the USDA's AMS to
objectively assess whether the commodity quality meets the standards
agreed upon in the contract.o
In addition to dispute avoidance and resolution, grade standards
facilitate price reporting, product development, and marketing and
processing technology." Grading puts "all parties on a more even footing,
where the qualities represented by reported prices are known and
understood by potential buyers." 52 When taken in conjunction with price
reporting, grading provides essential data about what prices will be paid for
commodities displaying particular attributes. This benefits both the
commodities industry and consumers, where the latter is able to
41.

FederalGrade Standards,supra note 3, at 10.

42.

Id. at 3.

43.

Id.

44.

Id. at 5.

45.
46.

Id.
Id.

47. Id.
48. Id.
49. Id.
50. Id.
51.

Id. at 3-5.

52.

Id. at 3.
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communicate to the former what is desired and what should be delivered to
market.
Grading results in standardization of agricultural commodities, which
allows for the standardization of the equipment used to package, process,
and ship commodities.53 Equipment is developed to handle a fixed quantity
of produce at a fixed size; variance reduces efficiency and increases
packaging and transportation costs. 54 Packaging is developed to prevent
bruising of commodities at a fixed level of maturity and firmness.ss
Variance from these levels results either in bruised commodities or
unnecessarily protective packaging, again reducing efficiency and
increasing packaging and transportation costs. 56
A final benefit provided by grade standards is commodity
differentiation.57 The majority of fresh fruits and vegetables move through
the market and arrive on a grocery store shelf without brand
identification.58 It is in producers' interest that sub-par commodities do not
reach the market because, without brand identification, the sub-par
commodity reflects poorly on the commodity in general, rather than on the
specific producer who grew the commodity. 59 The ability to foreclose subpar commodities from the market can occur only when all producers
participate in the grading, which is a strong incentive for producers to push
for a marketing order with grade standards. 6 0 The use of grade standards in
marketing orders is discussed in Part III below.

53.
54.

Id at 4.
Id.

55.

Id.

56.

Id.

Steven A. Neff & Gerald E. Plato, FEDERAL MARKETING ORDERS AND FEDERAL
RESEARCH AND PROMOTION PROGRAMS, BACKGROUND FOR 1995 FARM LEGISLATION
57.

4, (1995).
5 8.

Id.

59. Id Traditionally, the emphasis on grade standards has been to homogenize and
standardize commodities. But in a 2001 article from the International Food and
Agribusiness Management Review, the authors noted that, "[t]he shift from "mass

markets" with broad commodities to markets with differentiated products and niches
serving the consumers with relatively high incomes induced a shift from broad to
differentiated [grades and standards]. Hence, the new role of [grades and standards] is
increasingly to develop and differentiate markets, with standards being used as strategic
tools for market penetration, system coordination, quality and safety assurance, brand
complementing, and product niche definition." Thomas Reardon, Jean-Marie Codron,
Lawrence Busch, James Bingen, & Craig Harris, Global Change in Agrifood Grades
and Standards: Agribusiness Strategic Responses in Developing Countries, 2 INT'L

421, 423-24 (2001).
See generally Neff& Plato, supra note 57.

FOOD AND AGRIBUSINESS MGMT. REV.

60.
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As of the time of this Article, the USDA lists more than 312 grade
standards for fruits, vegetables, and specialty crops. 6 1 These standards
specify the required physical attributes and the amounts of defects
permitted for each graded commodity.6 2 Higher standards typically require
not only higher quality and fewer defects, but also more specificity in the
required attributes. 63 Grades typically indicate attributes such as cleanness,
color, shape, size, maturity, and decay.64 Most of the standards concern
external attributes that can be evaluated without cutting into or tasting the
commodity. 5 However, destructive sampling is revuired to determine the
presence or absence of some required attributes. 6 Attributes such as
cleanness, color, shape, and size are easily observable.67 Other attributes,
such as discoloration, skin breaks, maturity, and invisible watercore may be
observable only to more experienced buyers.68
Though the majority of required attributes pertain to external qualities,
many external attributes indirectly correlate to the product's internal
attributes. 69 For example, size roughly correlates to a commodity's
maturity, whereas discoloration may give clues as to the extent of internal
decay of a commodity. 70 This latter correlation is of particular importance,
as commodities with surface defects may have a shorter shelf-life than
those without such defects, increasing both the possibility that the
commodity will decay while in storage or transit and that the consumer
may buy an unsatisfactory product that decays before the commodity is
consumed.
A report by the USDA Economic Research Service indicates that
defects limited to a commodity's surface may have less importance to
consumers if the skin is removed during preparation, whereas the

61. GRADING, CERTIFICATION, AND VERIFICATION, U.S. DEP'T OF AGRIC., AGRIC.
MARKETING SERv., http://www.ams.usda.gov/AMSvl.O/Standards (last visited Sept. 6,
2012).
62.

FederalGrade Standards, supra note 3, at 5. For example, fresh orange grade

standards reference: cleanness; color; shape; size; smoothness; ammoniation; bruises;

buckskin; caked melanose; creasing; green spots; hail injury; hard or dry skin; oil spots;
orchid thrip; pulled stems; rust mite/resetting; scab; scale; skin breakdown; scars; split,
rough, or protruding navel; sunburn; thorn scratches; and various fungal, viral, and
bacteriological decay. Id. at 14-15.
63. Id.
64. Id. at 1, 7.
65. Id.at 5.
66. Id.
67. Id. at 7.
68. Id.
69. Id.
70. Id.
71. Id.
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importance will be heightened if the commodity is consumed whole.72
Producers may put different importance on particular surface defects.
While a consumer may be less concerned about a defect on an orange peel
because the peel is not eaten, a producer may be quite concerned about
such a defect because of knowledge that the pest causing the defect may
decrease yield.
Due to the typically voluntary nature of adherence to grade standards,
parties to an agricultural commodity transaction may choose to use the
federal standard as a base rather than an exact contract term.74 For
example, a contract may stipulate that the bargained-for commodity must
meet the federal grade standard except that each piece must be
approximately A inches in diameter rather than the B inches stipulated in
the standard, or that only Y% of the batch may be bruised rather than the X
% stipulated in the standard. This allows parties to use federal grades as
reference points, enjoying the reliance provided by a shared national
language yet still exercising the flexibility needed to meet particular
needs. 76
In addition to federal grade standards, agricultural commodity quality
may be categorized, and possibly regulated, by state grade standards,
private industry standards, and marketing orders.77 States may choose to
promulgate standards to emphasize a regional preference that differs from
the national standard.78 The state standards may be stricter or laxer than the
corresponding federal standard. 7 9 Typically, federal regulations set a floor
rather than a ceiling. In most areas of regulation, state authorities are
permitted to have more stringent standards but would not ordinarily be
permitted to have standards laxer than a corresponding federal standard.
However, as discussed, the USDA's grade standards are not mandatory
unless falling within a few narrow exceptions.so The discretionary nature
of grade standards allows states, if they so choose, to set corresponding
standards below the federal "floor" set by the USDA.8 '
A particular firm may have quality preferences that differ from
federal and state standards, and accordingly may choose to develop private

72.
73.
74.
75.
76.

77.
78.
79.

80.
81.

Id.
Id.
Id. at 10.
See id. at 13.
Id.
Id. at 11.
Id.
Id.

See supranotes 28-29 and accompanying text.
Id.; see also Federal GradeStandards, supra note 3, at 11.
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standards for its suppliers. 82 If the firm controls a significant market share
of a raw commodity, its internal preferences may influence the standards
used across an entire region or industry. 83 Lastly, if a commodity is subject
to a federal marketing order or marketing agreement, minimum grade
standards may be legally enforceable.84 This segues into Part III, a
discussion of federal marketing orders, their history, and their effects on the
agricultural industry.
III. MARKETING ORDERS
The AMA's expansion and consolidation of the USDA's agricultural
marketing functions followed several decades of increased federal
involvement in agriculture. Roosevelt's New Deal ushered in such
legislation as the Agricultural Adjustment Act of 19338' (AAA of 1933),
the Agricultural Marketing Agreement Act of 193786 (AMAA), and the
Agricultural Adjustment Act of 193887 (AAA of 1938). The AAA of 1933,
considered to be the nation's first modern farm bill, aimed to reduce
agricultural surplus and raise prices by paying farmers to leave portions of
their fields fallow.88 The AAA of 1938 amended and restructured portions
of the AAA of 1933 that had been rendered unconstitutional by the U.S.
Supreme Court in United States v. Butler.89 The intervening legislation,
1937's Agricultural Marketing Agreement Act (AMAA) 90, reenacted
marketing agreement provisions from the 1933 Act and instituted industryinitiated regulation of agricultural commodities in the form of federal
marketing orders. 9 1
Section 602 of the AMAA lays out the goals envisioned by the
Act's framers. Through its enactment, the 73rd Congress sought to:
(1) ... [E]stablish and maintain such orderly marketing
conditions for agricultural commodities in interstate
commerce

as

will

establish

[parity

prices] . . .

to

farmers ...

82.

FederalGrade Standards, supra note 3, at 11.

83. For a discussion on private grade standards and the effects on producers and
consumers, see generally Reardon et al., supranote 4, at 421-35.
84. Neff& Plato, supra note 57, at 2.
85. Pub.L. 73-10, 48 Stat. 31 (1933).
86. 7 U.S.C. 601-14, 671-674
87. Pub. L. No. 75-430, 52 Stat. 31 (1938).
88. See generally Pub.L. 73-10, 48 Stat. 31 (1933).
89. United States v. Butler, 297 U.S. 1 (1936).
90. 7 U.S.C. 601-14, 671-674
91. Neff & Plato, supra note 57, at 2.
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(2)

[P]rotect the interest

of the consumer

[VOL. 8

by (a)

approaching the level of prices . . . declared to be the

policy of Congress to establish ... by gradual correction of
the current level . . . , and (b) authorizing no action ...

[for] maintenance of prices to farmers above the
[established] level ...
(3) [E]stablish and maintain such production research,
marketing research,

[] development projects . . . , []

container and pack requirements[,] [] minimum standards
of quality and maturity[,] and [] grading and inspection
requirements

for agricultural

commodities...

as will

effectuate [] orderly marketing ...
(4) [E]stablish and maintain such orderly marketing... as
will provide. . . an orderly flow of the supply [] to market
throughout its normal marketing season to avoid
unreasonable fluctuations in supplies and prices.
(5) [C]ontinue for the remainder of any marketing season
or ... year, such regulation pursuant to any order as will
tend to avoid a disruption of the orderly marketing of any
commodity. . 92
Congress authorized the USDA to establish and implement federal
marketing orders to achieve these goals. 9 3
Marketing orders are tools used to stabilize markets, standardize
quality, standardize packaging, regulate market flows, and support research
and development of particular agricultural commodities. 94
Once
established, they are binding on all agricultural handlers, which include
"processors, associations of producers, and others engaged in the handling
of any agricultural commodity." 95 After the USDA implements an order,
all handlers within the order's geographic jurisdiction are legally bound to
adhere to its provisions. 96 The USDA may also implement marketing
agreements, which function in the same way as marketing orders except
that the former bind only signatories.97 The USDA may enact marketing
92.

7 U.S.C. 602(l)-(5).

93.

7 U.S.C. 608.

94. See Federal Marketing Orders and Agreements: An Overview, National
Agricultural Law Center, http://www.nationalaglawcenter.org/assets/overviews/
marketingorders.html (last visited Sept. 6, 2012). See also OECD Glossary of
Statistical Terms, Marketing Orders, http://stats.oecd.org/glossary/detail.asp?ID=1624
(last visited Sept.6, 2012).

95.

7 U.S.C. § 608(c)(1).

96.
97.

Neff& Plato, supra note 57, at 2.
Id.
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orders and agreements only on commodities authorized for orders by
Congress. 98 This list has grown over the years and currently covers twentytwo fruits and vegetables, several of which are governed by one of several
different marketing orders depending on the geographic origin of the
commodity. 99 The USDA also establishes marketing orders for milk,
though this is beyond the scope of this Article.10
The need for extensive regularity in agricultural marketing was a
result of the improvements in refrigerated rail transport of the late
Producers were now able to ship fruits and
nineteenth century.'
markets. 10 2 This new ability fostered
unreachable
vegetables to previously
a desire for producers to pool resources and to use the same terms in
transactions with packers and transporters. 1 03 Such activities seemed to
contravene the antitrust provisions of the Sherman Act' and the Clayton
Antitrust Act. 05 However, the Capper-Volstead Act of 1922106 granted
agricultural producers the right to form voluntary cooperative associations
and exempted producers from antitrust laws.107 In pertinent part, the Act
stated:

98. Id.
99. USDA MARKETING ORDERS, http://www.ams.usda.gov/AMSvl.O/ams.fetch
TemplateData.do?template=TemplateN&navlD=CommoditiesCoveredUnderFederalFr
uitandVegetableMarketingOrders&rightNavl=CommoditiesCoveredUnderFederalFruit
andVegetableMarketingOrders&topNav-&leftNav-MarketingOrders&page=FVMarke
tingOrderlndex&resultType=&acct-fvmktord (last visited Aug. 31, 2012). The twenty
two fruits and vegetables currently covered by grade standards are: almonds, apricots,
avocados, cherries, citrus, cranberries, dates, grapes, hazelnuts, kiwifruit, nectarines,
olives, onions, peaches, pears, pistachios, plums/prunes, potatoes, raisins, spearmint oil,
tomatoes, and walnuts. Id.
100. There are currently ten federal milk marketing order areas. Marketing Orders,
Federal Milk Marketing Orders, U.S. Dep't of Agric.: Agric. Marketing Serv.,
http://www.ams.usda.gov/AMSvl.0/ams.fetchTemplateData.do?template-TemplateD
&navlD=CommodityAreas&leftNav--CommodityAreas&page-FederalMilkMarketing
Orders&description=Federal+Milk+Marketing+Orders (last visited Sept. 4, 2012).
101. Neff & Plato, supra note 57, at 2.
102. Id.
103. Id.
104. 15 U.S.C. § 1 et. seq. (2006).
105. 15 U.S.C. § 12 et. seq. (2006).
106. "[T]he Capper-Volstead Act (7 U.S.C.A. § 291),.. .permits persons engaged in
the production of agricultural products to act together in association for the purpose of
processing, preparing for market, handling, and marketing such products. This Act was
enacted to clarify and extend the exemption from the operation of the antitrust laws
which is granted to agricultural co-operatives in the Clayton Act (15 U.S.C.A. § 17)."
20 A.L.R. Fed. 924.
107. 7 U.S.C. § 291-292 (2006).
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Persons engaged in the production of agricultural products
as farmers, planters, ranchmen, dairymen, nut or fruit
growers may act together in associations, corporate or
otherwise, with or without capital stock, in collectively
processing, preparing for market, handling, and marketing
in interstate and foreign commerce, such products of
persons so engaged. Such associations may have
marketing agencies in common; and such associations and
their members may make the necessary contracts and
agreements to effect such purposes . . . .08
Though granting broad authority to engage in cooperative schemes, § 292
of the Act limited this authority by prohibiting producers from forming
monopolies and by dictating recourses should producers so act. o0
The associations permitted by the Capper-Volstead Act were not
compulsory, and so free-riders were able to circumvent the self-imposed
restrictions of the associated producers while taking advantage of the
benefits of such associations." 0 With the 1937 enactment of the AMAA,
however, marketing orders became mandatory when two thirds of the
producers gave their approval."' This effectively eliminated the free-rider
problem.
Marketing orders begin with an industry proposal to the USDA.112
The Secretary must first establish that the proposed order serves the public
interest and then may set a public hearing where all interested parties opine
on the order's merits or shortcomings." 3 The Secretary then approves or
disapproves the order's terms, and in the case of approval, calls for a
referendum." 4 In order to become binding, either two thirds of the
producers or producers owning two thirds of the growing acreage must vote
in the affirmative."5 With the Secretary's approval, a referendum can
terminate an order." 6 The Secretary may terminate a marketing order
without a referendum if the order ceases to promote the AMAA's goals."l 7

108. Id. § 291
109. Id.§ 292.
110. Neff & Plato, supra note 57, at 2.

111. Id.
112.
113.
114.
115.
116.
117.

Id.
Id.
Id.
Id.
Id.
Id.
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Once implemented, marketing orders stabilize market conditions by
regulating the treatment of the commodity in the market." Importantly,
the orders support research and market development, allowing otherwise
unaffiliated producers to pool resources for their mutual benefit. 119 These
activities, implemented through what are known as "check-off' programs,
work to increase sales and expand markets.1 20 The programs, funded
through assessments on producers and buyers, engage in brand neutral
marketing campaigns that promote the commodity attributes common to all
brands of the commodity.121
Marketing orders also contain provisions that standardize container
and pack dimensions, as well as provisions that regulate aspects relating to
commodity quality and quantity.122 Quality provisions set size, grade, and
maturity standards for the commodity regulated by the marketing order.1 23
These provisions make legally enforceable the grade standards discussed in
Part II of this Article.' 2 4 The lack of brand identification for many
agricultural commodities on the grocery shelf incentivizes producers to
desire enforceable quality standards.125 In the absence of such standards,
sub-par commodities reflect negatively on the industry as a whole rather
than on the unidentified producer. 126 Marketing orders with enforceable
standards foreclose this scenario.
Quantity provisions regulate and set limits on market volumes and
market flows.127 In the USDA's Agricultural Economic Report: Federal
Marketing Orders and Federal Research and Promotion Programs:
Background for 1995 Farm Legislation, agricultural economists Steven
Neff and Gerald Plato write that there are five basic quantity provisions
found in market orders.128 The first is producer allotment, where market
order provisions stipulate:

118. See Federal Marketing Orders and Agreements: An Overview, National
Agricultural Law Center, http://www.nationalaglawcenter.org/assets/overviews/
marketingorders.html (last visited Sept. 6, 2012) ; see also OECD Glossary of
Statistical Terms, Marketing Orders, http://stats.oecd.org/glossary/detail.asp?ID=1624
(last visited Sept. 6, 2012).
119. Neff& Plato, supranote 57, at 3.
120. Id. at 7.
121. Id. at 8.
122. Id. at 4.
123. Id.
124. Id.; see also supra notes 32-40 and accompanying text.

125. Neff & Plato,supra note 57, at 4.
126. Id.
127. Id. at 3.
128. Id. at 3-4.
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[A] maximum quantity, ordinarily based on historical
marketings, that a handler can market from each producer
in a single season. USDA determines the total quantity
that will be eligible for sale and multiplies it by each
producer's share to arrive at the allotment to the individual
producer for the season. 129
Producer allotment provisions are rarely used.130 The second quantity
provision is the market allocation provision, where the marketing order
stipulates what percentage of the commodity should be brought to market
fresh and what percentage processed, or the percentages used domestically
versus percentages set for export.' 3 ' Third, marketing orders establish
reserve pools, where producers are required to withhold the commodity
from the market if supply exceeds demand.13 2 These provisions allow the
commodities to be released into the market only once market conditions
improve.133 Fourth, prorate provisions regulate how much of a product can
be released into the market on a weekly (or other temporal) basis.13 4
Lastly, shipping holiday provisions prohibit producers from shipping
commodities to produce terminals during holidays and other times where
activity at the terminal is expected to be slow. 13
Marketing orders' check-off programs, standardization of commodity
packaging, and standardization of commodity quality and quantity
provisions have helped agricultural producers to stay afloat during times of
economic hardship and to maintain a consistently viable industry. Through
the legitimacy granted by the Capper-Volstead Act and the enforceability
granted by the AMAA, producers of agricultural commodities have
maintained levels of market protection and control enjoyed by few other
industries in America's free market system.

129. Id. at 3.
130. For an example of a producer allotment order, see

MARKETING ORDER
REGULATING THE HANDLING OF SPEARMINT OIL PRODUCED IN THE FAR WEST; REVISION
OF THE SALABLE QUANTITY AND ALLOTMENT PERCENTAGE FOR CLASS 3 (NATIVE)
SPEARMINT OIL FOR THE 2010-2011 MARKETING YEAR, 76 FED. REG. 4204 (2011).

131. Neff & Plato supra note 57, at 3. A USDA report put together in preparation for
the 1995 farm bill reported market allocation provisions for almonds, filberts, walnuts,
and prunes. Id.
132. Id. at 4.
133. Id. The 1995 report found reserve pool provisions for the marketing orders of
walnuts, spearmint oil, raisins, and prunes. Id.
134. Id.
135.

Id. Five marketing orders contain shipping holiday provisions. Id.
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GRADE STANDARDS, MYCOTOXINS, AND COSMETICS

Marketing order-enforced grade standards have enabled producers to
preclude all but consistently high-quality commodities from reaching the
market. 136 Grade standards emphasizing cosmetic attributes result in
supermarket shelves lined with perfectly formed and colored produce with
minimal blemishes and variation.' 37 This is good for producers, as
abnormal commodities lacking brand identification reflect poorly on the
industry as a whole rather than on the unidentified producer.138 However,
maintaining high cosmetic standards limits the options available to
consumers, many of whom would prefer commodities not subjected to the
pesticide treatments necessary to produce cosmetically perfect

commodities.1 39
Grade standards overwhelmingly emphasize cosmetic attributes and
largely disregard pesticide and fertilizer use, and so producers are
incentivized to apply high levels of pesticides and fertilizers to assure an
appealing and sizable commodity.14 0 If standards were adjusted to allow a
wider range of commodities to reach the market, consumers could exercise
their preferences for commodities treated with fewer chemicals. Standards
that protect health and safety benefit consumers and are essential to a
healthy food supply. Furthermore, a move to readjust standards to
deemphasize those attributes unassociated with health and safety would
benefit consumers concerned over pesticide residues and excessive
fertilizer applications.
Any move to readjust grade standards must be steadfast in maintaining
standards sufficiently high to protect against the various toxins that pose
risks to the food supply. Long term exposure to pesticide residues may be
an unwise trade-off for the benefit of cosmetically flawless commodities.
Yet pesticide application plays an essential role in large-scale farming
operations.141 The insects targeted by pesticides do more than decrease
crop yield and degrade cosmetics. Insect damage creates conditions where
crops are susceptible to toxins harmful to human health.142 Exposure to
136. See generally FederalGrade Standards,supra note 3.
137. Id.

138. Id
139. A 2008 Consumer Reports National Research Center poll found that 83% of
Americans are concerned or very concerned about harmful bacteria of chemicals in
food. FOOD-LABELING POLL 2008, CONSUMER REPORTS NATIONAL RESEARCH CENTER

at 8, http://www.greenerchoices.org/pdf/foodpoll2008.pdf (last visited Aug. 21, 2012).
140.

FederalGrade Standards,supra note 3, at 7.

141. David Pimental et al., Environmental and Economic Costs of Pesticide Use,
42(10) BIOSCIENCE 750 (1992).
142. AFLATOXINs: OCCURRENCE AND HEALTH RISKS, CORNELL UNIVERSITY
DEPARTMENT OF ANIMAL SCIENCE, http://www.ansci.cornell.edu/plants/toxicagents
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these toxins can have much more immediate and injurious effects than
exposure to the trace pesticide residues that protect against insect
damage. 14 3 Permitting variability in commodity cosmetics may lead to less
pesticide use.'1
But it is imperative that grade standards remain high
enough to preclude the marketing of commodities damaged to an extent
indicative of toxin infestation.
Of particular importance is the risk posed by mycotoxins. Mycotoxins
are secondary metabolites produced by certain types of fungi.1 45
Mycotoxin poisoning is termed mycosis when it is the result of a
mycotoxin-producing fungi attaching to an animal host; it is termed
mycotoxicosis when it is the result of dietary, respiratory, or dermal
exposure to mycotoxin-producing fungi.' 4 6 Most mycotoxicoses are caused
by eating mycotoxin-contaminated foods.1 47 In a 2003 article in Clinical
Microbiology Reviews, Tulane University scientist J.W. Bennett and
Southern Regional Research Center scientist M. Klitch described the
effects of mycotoxicosis on the human body:
The symptoms of a mycotoxicosis depend on the type of
mycotoxin; the amount and duration of the exposure; the
age, health, and sex of the exposed individual; and many
poorly understood synergistic effects involving genetics,
dietary status, and interactions with other toxic insults.
Thus, the severity of mycotoxin poisoning can be
compounded by factors such as vitamin deficiency, caloric
deprivation, alcohol abuse, and infectious disease status. In
turn, mycotoxicoses can heighten vulnerability to

/aflatoxin/aflatoxin.html (last visited Aug. 22, 2012) [hereinafter

OCCURRENCE AND

HEALTH RISKS].

143. See generally J. W. Bennett & M. Klich, Mycotoxins, 16 CLINICAL
MICROBIOLOGY REVIEWS 497 (2003), availableat http://www.ncbi.nlm.nih.gov
/pmc/articles/PMC 164220/pdf/0050.pdf; see also Aflatoxins in Your Food - and their
Effects on Your Health, Environmental, Health and Safety Online,
http://www.ehso.com/ehshome/aflatoxin.php (last visited Aug. 22, 2012).
144. Lichtenberg, supra note 10.
145. Bennett & Klich, supra note 143, at 498.
It is difficult to define mycotoxin in a few words. All mycotoxins are low-molecularweight natural products (i.e., small molecules) produced as secondary metabolites by
filamentous fungi. These metabolites constitute a toxigenically and chemically
heterogeneous assemblage that are grouped together only because the members can
cause disease and death in human beings and other vertebrates.
Id.
146.
147.

Id. at 497.
Id. at 498.
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microbial diseases, worsen the effects of malnutrition, and
interact synergistically with other toxins. 148
Mycotoxicoses can be acute or chronic.14 9 Acute mycotoxicoses result in
immediate and readily apparent poisoning,150 while chronic mycotoxicoses
occur after an extended period of low-dose mycotoxin exposure.' 5 ' Longterm exposure produces potentially irreversible and lethal health effects,
including kidney toxicity, immune suppression, and cancers.152 Chronic
mycotoxicoses present the principle concern to human health.
The danger posed by mycotoxins further comes into focus when
considering their prevalence within the global food supply; approximately
twenty-five percent of crops worldwide are contaminated with the toxins.15 4
Commodities can become contaminated while growing in the field or while
in storage. 11 Mycotoxins grow under a plethora of climatic conditions,156
occur in every part of the world,15 7 and come in many different forms. 118
However, one thing is common amongst the different strains: the risk of
contamination is higher when commodities are handled or stored in
conditions favorable to mold growth.159
Contamination is most common in the developing world, where
malnutrition, limited regulatory oversight, and handling and storage
practices conducive to mold growth are more common than in the
developed world.160 Drs. Bennett and Klich noted in their 2003 article on
mycotoxins that, "People who have enough to eat normally avoid foods
that are heavily contaminated by molds, so it is believed that dietary
exposure to acute levels of mycotoxins is rare in developed countries."l61
However, certain populations are at risk even in the developed world, such
as those who consume large amounts of particularly vulnerable crops and
those who live in homes conducive to mold growth.162

148. Id. at 497.
149.

Id. at 499.

150.
151.
152.
153.
154.
155.
156.
157.
158.
159.

Id.
Id.
Id.
Id.
Id. at 509.
Id. at 509-510.
Id.
Id.
Id. at 499-508.
Id. at 509-10.

160. Id. at 499.
161. Id. at 510.
162. Id. at 499. Drs. Bennett and Klich write that "specific subgroups may be
vulnerable to mycotoxin exposure. In the United States, for example, Hispanic
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The United States' comparatively low mycotoxin exposure rates are
largely the result of our high health and safety standards. Though grade
standards promoting pesticide use are cause for concern, it would be
foolhardy to compromise the standards in a way that opens the door to
contamination risks.
The most well-known and researched mycotoxin is aflatoxin.
Aflatoxins occur naturally and are produced by the molds Aspergillus
flavus and Aspergillus parasiticus.'

Aspergillus flavus is widespread in

nature, occurring most commonly in grains grown under stressful
conditions such as drought or high temperatures coupled with high
humidity. 16 5 There are four major strains of aflatoxins, though scientists
have described more than a dozen.16 6 One of the major strains, Aflatoxin
B1, is the most potent naturally occurring carcinogen scientists have

identified.167
Aflatoxins cause a number of diseases in humans and animals, most
notably aflatoxicosis.' 6 8 Acute aflatoxicoses cause death;1 69 infected
humans exhibit symptoms such as abdominal pain, vomiting, pulmonary
Chronic aflatoxicoses cause
edema,170 convulsions, and coma. 17
conditions such as cancer and immune suppression. 7 2 The toxins often
attack the liver, and aflatoxin exposure increases one's risk of developing
One's likelihood of contracting an
hepatocellular carcinoma.1 73
aflatoxicosis is affected not only by exposure rates, but also by one's age,
sex, nutritional health, and exposure or contraction of other conditions such
as viral hepatitis and parasitic infestation.174

populations consume more corn products than the rest of the population, and inner city
populations are more likely to live in buildings that harbor high levels of molds." Id.
163. OCCURRENCE AND HEALTH RISKS, supra note 142.
164. Aflatoxins in Your Food - and their Effects on Your Health, Environmental,
Health
and
Safety
Online
(Benivia,
LLC,
Mar.
26,
2011),
http://www.ehso.com/ehshome/aflatoxin.php (hereinafter Aflatoxins in Your Food).
165. Id

166. Bennett & Klich, supra note 143, at 499-500.
167. Id. at 500.
168. Id.
169. Id.
170. Pulmonary edema is a build-up of fluid in air sacs in the lung. U.S. Nat'l
Library of Med., PubMedHealth, http://www.ncbi.nlm.nih.gov/pubmedhealth/
PMHOOO1 195/(last visited Aug. 22, 2012).

171. OCCURRENCE AND HEALTH RISKS, supra note 142.
172. Bennett & Klich supra note 143, at 500.
173.

Id. at 501. Hepatocellular carcinoma is cancer of the liver. Nat'l Inst. of Health,

Medline

Plus,

http://www.nlm.nih.gov/medlineplus/ency/article/000280.htm

visited Sept. 7, 2012).
174. OCCURRENCE AND HEALTH RISKS, supra note 142.

(last
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Stressful growing conditions cause aflatoxin-producing molds to take
hold in soil and in decaying crops.17 5 In addition to heat and water stress,
factors contributing to pre-harvest aflatoxins include insect or rodent
infestation, substandard fertility, high crop densities, and competition from
weeds.' 6 Post-harvest infestation occurs as a result of delays in crop
The
drying and storage in facilities with high humidity rates. 77
commodities most at risk of aflatoxicoses are corn, peanuts, and
cottonseed, though infestation also occurs in nuts, figs, spices, and other
crops.178 Further, aflatoxins can make it into meat and dairy products when
animals are fed aflatoxin-contaminated feed. 7 9
Though aflatoxins are the mycotoxins that pose the largest threat to
agricultural commodities, other mycotoxins pose substantial risk to the
food supply as well. The mycotoxin citrinin has been found in substances
used in the production of cheeses and sake.'s 0 The toxin has been linked to
yellow rice disease in Japan. '' It has been found in grains such as oats,
rye, corn, barley, and rice, and has also been found in fermented Italian

sausages.182
Ergot alkaloids are mycotoxins that typically make it into the food
supply through breads baked from contaminated flours. 83 Ingestion of
ergot-contaminated breads results in the disease popularly known as St.
Anthony's Fire.184 Fumonisms are mycotoxins that primarily effect corn,
causing stalk and ear rot.' 85 The toxin affects metabolism in animals and
causes esophageal cancer in humans.8 6 Additional mycotoxins include
ochratoxins, patulin, trichothecenes, and zearalenone, all of which pose
risks when introduced into the food supply.'87
Any move to readjust agricultural grade standards must be cognizant
of the risks posed by aflatoxins and other mycotoxins. One commentator
has ranked mycotoxins as "the most important chronic dietary risk factor,
higher than synthetic contaminants, plant toxins, food additives, or

175.

Atlatoxins in Your Food, supra note 143.

176. OCCURRENCE AND
177.

HEALTH RISKS, supra note

142.

Id.

178. Id.
179. Id.

180.

Bennett & Klich supranote 143, at 501-02.

181. Id. at 502.
182. Id.
183.

Id. Drs. Bennett and Klich write that a 2,600 year old Assyrian tablet speaks of

a "noxious postule in the ear of grain," likely a reference to ergot. Id.
184. Id.
185. Id. at 503.
186. Id.

187. Id. at 504-07.
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pesticide residues."188 Lowering grade standards to reduce pesticides at the
expense of increasing the risk of mycotoxin contamination would be a
detrimental move. Standards must remain at a level sufficiently high to
minimize the risks posed by mycotoxins.
A move to readjust grade standards should begin by establishing the
level at which commodities will be sufficiently protected from mycotoxin
infestation and other health and safety risks. Cosmetically-driven standards
could then be lowered to this threshold. This will facilitate those producers
who value the benefits of lower pesticide applications over the benefits of
purely cosmetic produce attributes, thus allowing these producers to deliver
to market commodities subjected to only those chemicals necessary to
promote health and safety.
Some standards correlating to cosmetics also correlate to toxin
susceptibility.189 For example, the standards for fresh apples include
attributes such as "worm holes and unhealed insect injury," "sooty blotch,"
and "fly speck." 90 These standards are patently factors affecting a
commodity's cosmetic appeal.1 9 ' However, these factors are also indicative
of a commodity's susceptibility to dangerous toxins.192 A move to readjust
standards to focus predominantly on health and safety would leave these
particular standards in place.
Other apple standards, such as color, shape, and size, correlate solely
to cosmetics and have no impact on the commodities susceptibility to toxin
infestation.'93 These standards could be lowered with little or no impact on
human health and safety. In addition, many standards lie in the middle,
having less ascertainable impacts on health and safety. Apple standards
such as "stem and calyx cracks," "hail marks," and "limb rubs" likely have
some impact on health and safety;'94 however, the standards are perhaps
largely cosmetic.
Other commodities likewise have both standards
pertaining to health and safety, standards pertaining to cosmetics, and
standards pertaining to both cosmetics and health and safety.'"

188. Id. at 510 (citing T. Kuiper-Goodman, Food Safety: Mycotoxins and
Phycotoxins in Perspective 25-48 in M. Miraglia, H. van Edmond, C. Brera, and J.

Gilbert (ed.), Mycotoxins and Phycotoxins-Developments in Chemistry, Toxicology
and Food Safety (Alaken Inc. 1998)).
189.

FederalGrade Standards,supra note 3 at 12.

190. Id. These attributes are described as "[1]arge punctures, canals, or tunnels,"
"[d]ark granular spots or smudges on surface caused by fungus," and "[n]umerous
small black circular spots caused by a fungus growing on insect excrement,"
respectively. Id.
191. See id.
192.

See id.

193. Id.
194. Id.
195. Id. at 13-16.
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Researchers should evaluate whether and to what extent standards
could be lowered while maintaining the requisite safeguards to human
health and safety. Closing the gap between health and safety-driven grade
standards and cosmetically-driven grade standards could benefit
consumers. A lowering of standards without first understanding the
relation between the standards and mycotoxin infestation would be
dangerously premature. Scientists and economists should take the lead and
establish thresholds based solely on health and safety.
V. POSSIBLE EFFECTS OF LOWERING GRADE STANDARDS

While it is clear that lowering standards that correlate solely to
cosmetics would have little to no impact on human health and safety, it is
less clear what effect lowering standards would have on pesticide and
fertilizer application levels. The correlation between cosmetic grade
standards and pesticide and fertilizer application levels is an area that has
been left largely unexplored statistically. 196
Extensive research found no studies evaluating the impact of a
decrease in grade standards on pesticide and fertilizer application.
However, in 1997, economist Erik Lichtenberg theoretically evaluated the
effect of a hypothetical increase in cosmetic quality standards on producer
pesticide use. 197 Lichtenberg showed that a profit-maximizing grower's
response to changes in the stringency of quality standards depended on the
marketing arrangement under which the produce was sold.' 98 He found
that, theoretically, an increase in quality standards could result in either an
increase or a decrease in pesticide use.' 99 However, Lichtenberg indicated
that more detailed empirical analysis was needed to support a claim that
more stringent cosmetic standards increase pesticide use.200

196. Erik Lichtenberg, The Economics of Cosmetic Pesticide Use, 79 AMER. J. AGR.
ECON. 39 (1997). "But even the more narrow issue of whether quality standard and
cosmetic concerns affect pesticide use is hardly a settled question. Evidence regarding
these connections remains largely anecdotal. There has been no rigorous theoretical

economic analysis supporting the contention that quality standards create incentives for
greater pesticide use. Similarly, there is a lack of rigorous empirical analysis
demonstrating that these incentives are substantial enough to warrant reconsideration of
the way quality standards are set." Id.
197. Id. at 39-46.
198. Id. at 39.
199. Id. at 42. "The contention that stricter quality standards unambiguously result in
greater pesticide use holds only for a restricted set of circumstances, namely the case
where produce is sold in mixed quality and no sampling error is present." Id Under
"more commonly encountered conditions," Lichtenberg found that stricter quality
standards could reduce pesticide use." Id.
200.

Id. at 40.
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Unfortunately, a detailed empirical analysis of the effect of an
increase or a decrease in cosmetic standards on pesticide use has not
occurred in the past fifteen years and we are left without empirical data to
support the assertion that lowering cosmetic grade standards would result
in a decrease in pesticide and fertilizer use.201
However, testimony presented to Congress buttresses the argument
that lower grade standards would result in lower levels of pesticide
application.202
In 1992 hearings before the Senate Committee on
Agriculture, Nutrition, and Forestry, environmentalists and representatives
from food and health policy organizations asserted that cosmetically-driven
grade standards drive higher pesticide application.203 The groups cited
citrus, apples, lettuce, and celery as crops that would receive lower
pesticide applications if cosmetically-driven grade standards were not a
factor.204 Producers apply pesticides to prevent apple scab and thrips
damage on citrus.205 Neither of these conditions are health or safety
factors. 206 During the hearings, Senator Wyche Fowler cited reports that
claim up to half of pesticides used in orchards are to promote cosmetics,
while more than sixty percent of pesticides used on California oranges are
cosmetically-driven.207 This testimony indicates that if cosmetic grade
standards were lowered, cosmetically-driven pesticide use would decrease
as profit-maximizing producers seek to meet grade standards in the least
expensive way.
As previously discussed, grade standards are minimum, voluntary
standards.208 When grade standards are referred to in a contract they
establish a "floor" below which produce is not acceptable. 209 A reduction
in the cosmetic-floor would not require producers to change their pesticide
or fertilizer application levels, but it could give them a cost-incentive to do
so. 2 10 If consumers are willing to pay the same price for produce that is
less cosmetically appealing, producers would be able to reduce the use of
pesticides that traditionally prevented the characteristics that were
cosmetically taboo, such as apple scab and thrips damage on citrus, and
201. Id at 39.
202. See Cosmetic Standards Hearing,supra note 11, at 2, discussed in Lichtenberg,
supra note 10, at 91.
203. Id.
204. Id. at 3.
205. Id. at 22.

206. Id. at 2-5.

Lichtenberg notes that the Natural Resource Defense Council has

argued that thrips cause scarring on citrus but have no impact on flavor or juiciness.
Lichtenberg, supra note 10, at 91.
207. Id. at 2.
208. Federal Grade Standards,supra note 3, at 10.
209. Id. at 13.
210. See generally Cosmetic StandardsHearing,supra note 11, at 2.
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increase their profits by saving on pesticide costs.211 Additionally, if
consumers are willing to pay a premium for products created in a more
environmentally friendly manner or that contain less pesticide and fertilizer
residue, producers may have an additional cost-incentive to reduce
pesticide and fertilizer application.
However, the potential cost savings may not be enough of an incentive
Depending on the producers' risk
to change producer behavior.
preferences, they may choose not to alter their pesticide or fertilizer
application levels. Uncertainty about the effect of a decrease in pesticide or
fertilizer use might cause producers to choose to maintain their pesticide
and fertilizer application levels despite a decrease in cosmetic grades
standards.
While advocacy groups in the 1992 Senate hearings argued that
cosmetically-driven grade standards drive high levels of pesticide
application, they did not articulate what initially caused grade standards to
be cosmetically-driven.2 12 If cosmetically-driven grade standards are a
manifestation of consumer demand, then their reduction will only
encourage retail-consumers to contract above the grade standard floor.
Grade standards are developed and revised by AMS in partnership
with industry members to always reflect modern business practices.213
AMS indicates that "[any action taken on a U.S. grade standard should
reflect the broad interest of either individuals, an industry involved in
growing and shipping the product, or a federal, state, or local agency."214
Thus, the presence of cosmetically-driven grade standards may indicate
consumer demand for cosmetically appealing produce. In a country where
many end-consumers prefer cosmetically appealing produce 215 , retailers
may reflect those preferences in their contracts with producers by
contracting above the grade standard floor to the level where USDA
standards are today, thus removing any incentive for producers to reduce
pesticide and fertilizer application levels. Additionally, even if retailconsumers accept the less cosmetically appealing produce, it is possible
that negative end-consumer reaction to the product could offset any savings
211.

Id.

212. Id
213. Fruit and Vegetable Market News, supra note 1.
214. Id
215. Chengyan Yue et al, Estimating Consumers' Valuation of Organic and
Cosmetically Damages Apples, 42 HORTSCIENCE 1366-71 (2007) (evaluating
consumers' preferences for either organically or conventionally grown apples to gauge

buyers' tolerance for blemishes and other "cosmetic" defects, this study found that
when given a choice between organically grown apples with surface blemishes or
conventionally grown apples, consumers prefer the conventionally grown apples

because they "look better" even though the consumers understood that the spots were
merely a cosmetic problem and would not affect the taste or quality of the apples).
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the producers gained from a reduction in pesticide use as consumers shift
their consumption choices.
Niche Markets

Though lowering of grade standards will not mandate a reduction in
pesticide and fertilizer use, it could foster the development of a niche
market of "eco-labeled" food. Since the 1990s, consumer food preferences
have been shifting. 2 16 Organic sales increased rapidly over the 1990s, with
annual sales growth of approximately 20% for most of the 1990s. 217 This
trend has continued into the 21s' century as organic food sales have
increased steadily with annual sales growth of at least 15% from 2000 to
2008.218 Organic fruits and vegetables reached nearly $10.6 billion in
2010, up 11.8% from 2009 performance. 2 19 In a study published by the
Organic Trade Association (OTA), four in ten families indicated they are
buying more organic products than they were a year ago. 2 20 Nearly half of
parents surveyed revealed that their strongest motivator for buying organic
is their belief that organic products "are healthier for me and my
children." 2 2 1 One other motivator listed for purchasing organic was
concern over the effects of pesticides.2 22
Many consumers would prefer to purchase agricultural commodities
grown with fewer applications of pesticides and fertilizers. 223 However, the
high prices of many organic crops shut some consumers out of the
market.224 Economic studies indicate that consumers are willing to pay a
premium for pesticide-free fresh product; however, it is not a very large
one. 2 25 Scholars D. Bernard and J. Bernard have reviewed current
economic literature that examines consumers' willingness to pay (WTP) for
pesticide-free fresh produce:

216. Carolyn Dimitri & Catherine Greene, Recent Growth Patterns in the U.S.
Organic Foods Market, U.S.

DEPARTMENT OF AGRICULTURE, ECONOMIC RESEARCH
SERVICE, MARKET AND TRADE ECONOMICS DIVISION AND RESOURCE EcoNOMICS
DIVISION. AGRICULTURE INFORMATION BULLETIN NUMBER 777, Sept. 2002, at 2.

217. Id.
218. ORGANIC

TRADE ASSOCIATION, "U.S. ORGANIC INDUSTRY OVERVIEw", available
at http://www.ota.com/pics/documents/2011 OrganicIndustrySurvey.pdf.

219.
220.
221.
222.
223.
224.

Id.
Id.
ORGANIC TRADE ASSOCIATION, "2011 ORGANIC INDUSTRY SURVEY."
Id.
Id.
Daria J. Bernard & John C. Bernard, Comparing Parts with the Whole:

Willingness to Pay for Pesticide-Free,Non-GM, and Organic Potatoes, and Sweet
Corn. 35 J. AGR. RESOURCE EcON. 457, 457-59 (2010).

225. Id.
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In a survey of supermarket shoppers, Ott (1990) reported
that two-thirds of respondents were willing to pay at least
5% higher prices for certified pesticide residue-free
(CPRF) fresh produce. In a similar study, Misra, Huang,
and Ott (1991) found that of the respondents who were
willing to pay a higher price for CPRF produce, 54% were
not willing to pay more than a 5% premium. Weaver,
Evans, and Luloff (1992) examined consumers' concern
about pesticide use in tomato production and their WTP for
chemical pesticide residue-free tomatoes. Although
consumers surveyed expressed concern about the use of
pesticides, the majority did not report any change in their
buying habits. Of those who did, 41% bought more organic
or CPRF produce. 226
Commodities grown with minimal chemical applications could fit into
a median price range between organics and traditionally grown
commodities. If producers were to market commodities grown with
minimal pesticides and fertilizers as an affordable alternative to organics,
these producers could capture a share of the consumer market for pesticidefree fruits and vegetables
Producers could market commodities grown with minimal pesticides
as "eco-labeled" or "green-labeled" fruits and vegetables. The labeling
could emphasize that pesticide applications were reduced to only those
necessary to protect health and safety, that fertilizer applications were kept
below a threshold sufficient to prevent non-point source (NPS) pollution,
and that no chemicals were applied solely for cosmetic purposes. Labeling
and advertising could also emphasize some of the other benefits
emphasized in this paper: improvements in farm labor safety and
reductions in pesticide residues remaining on commodities.
Research shows consumers are willing to pay a premium not only for
reductions in pesticide consumption, but also for reductions in pesticide
exposure to farmers and the environment.
In a recent economic study,228
a group of economists conducted a meta-analysiS229 of consumers'

226. Id. at 458-59.
227. Chiara M. Travisi, Peter Nijkamp, & Raymond J.G.M. Florax, A meta-analysis
of the willingness to pay for reductions in pesticide risk exposure. 32(4) EUROP. REV.
AGR. ECON., 441-67 (2005).

228. Id.
229.

Meta-analysis is a statistical technique for combining the findings from

independent studies. "Meta-analysis is essentially the 'analysis of analyses'. . .[m]etaanalysis constitutes a systematic framework for synthesizing and comparing previous
research, because it systematically exploits existing empirical results to produce more
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willingness to pay for reductions in pesticide risk exposure. 230 Drs. Travisi,
Nijkamp, and Florax used the observations from fifteen economic studies
that concerned pesticide risk exposure and evaluated how much consumers
are willing to pay to reduce the negative effects of pesticide exposure on
various targets such as farmers, aquatic and terrestrial systems, and
consumer health.23 1 Most of the studies were from the United States and
were published during the 1990s and the early 2000s. 2 32 The exploratory
analysis indicated that consumers are willing to pay for pesticide risk
reduction. 2 33 While the authors warn "that it may still be too early for a
meta-analysis to be able to provide a consistent and robust picture of the
large range of WTP assessments across different target types," their metaanalysis indicates that across varied economic studies,234 consumers are
willing to pay a positive amount to reduce exposure to the risks associated
with pesticide usage.2 35
As the last decade's consumer move toward "green" living continues
to gain momentum, now is an opportune time for producers to capitalize on
consumers' desires for healthier food. "Ecolabeling" could help secure
tangible, financial benefits for producers utilizing minimal pesticide and
fertilizer applications. With the potential cost savings and the reductions to
NPS pollution, farm laborer injuries, and pesticide residues, lowering grade
standards to facilitate reductions in chemical applications could provide
substantial benefits to producers, consumers, and society as a whole.
VI. THE BENEFITS OF LOWERED GRADE STANDARDS: POLLUTION
CONTROL, FARM LABOR SAFETY, COSTS, AND RESIDUES

Lowering grade standards to deemphasize cosmetics would produce
benefits for the environment, producers, and consumers. Pesticide and
fertilizer application are substantial sources of NPS pollution.236 Further,
pesticides and fertilizers present health hazards to the laborers involved in

general results by focusing on a joint kernel of previously undertaken research." Id at
445-447.
230. Id. at 441-67.

231.

Id. at 445-60.

232.
233.
234.
235.
236.

Id. at 444.
Id. at 461.
Id.
Id. at 451-52.
U.S. ENVT'L PROT.

POLLUTION):

AGRICULTURE,

(last visited Aug. 24, 2012).

AGENCY,

POLLUTED

RUNOFF

(NON-POINT

SOURCE

http://www.epa.gov/owowkeep/NPS/agriculture.html
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application.237 Lowering pesticide and fertilizer applications levels would
mitigate these problems. There could also be the benefit of substantial cost
savings. Allowing producers to forego purchasing and applying high levels
of pesticides could potentially save producers money, savings that could be
passed along to consumers. Of particular importance for consumers,
lowered standards could lead to lower residue levels. When considered in
tandem, these benefits offer substantial support to the argument for
lowering grade standards.
A. Pollution Control
The EPA's 2000 National Water Quality Inventory found that
agricultural NPS pollution is the leading cause of water quality
impairments for the rivers and lakes included in the study.238 Agricultural
NPS pollution is the second largest cause of wetland impairment and is a
major cause of impairment to surface estuaries and ground water. 239 This
NPS pollution is caused by misplaced or mismanaged farms, overgrazing,
plowing too often, and excessive application of irrigation water, fertilizers,
and pesticides.24 0
Pesticides and fertilizers cause NPS pollution when they migrate off
the land and into water supplies. 24 1 The EPA reports that "[t]hese
chemicals can enter and contaminate water through direct application,
runoff, and atmospheric deposition." 24 2 Additionally, "[tihey can poison
fish and wildlife, contaminate food sources, and destroy the habitat that
animals use for protective cover." 2 43 Agricultural runoff impedes waterbodies from achieving the Total Maximum Daily Loads of permissible
pollution that states have set for impaired water-bodies. 244 If lowered grade
standards facilitated reduced applications of pesticides and fertilizers,
agricultural producers could mitigate their impacts to the nation's water,

237.

Farm Worker Exposure to Pesticides, Testimony of Daniel G. Ford, Advocacy

Coordinator of Columbia Legal Services, before the Washington State Board of Health,
available at http://www.sboh.wa.gov/Meetings/2001/06_13/documents/Tab 10-Dan
Ford.pdf (hereinafter Ford).
238. ENVT'L PROT. AGENCY, PROTECTING WATER QUALITY FROM AGRICULTURAL
(2005), available at
IS EVERYONE'S BusINESS
CLEAN WATER
RUNOFF:
http://water.epa.gov/polwaste/nps/upload/2005_4_29npsAgRunoffFactSheet.pdf.
239. Id.
240. Id.
241. Id.
242. Id.
243. Id.
244. For information on the EPA's Total Maximum Daily Load program, see U.S.
ENVT'L PROT. AGENCY, TOTAL MAXIMUM DAILY LOADS, http://www.epa.gov/OWOW/
tmdl/ (last visited Aug. 26, 2012).
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benefiting both water quality and the life that depends on that quality for
survival.
B. Farm Labor Safety

Pesticide applications pose health risks to farm laborers, and reduced
applications resulting from lowered grade standards would provide health
benefits to these workers. 245 The U.S. Bureau of Labor Statistics has found
that farm laborers have higher rates of chemically related illnesses than any
other work sector.2 46 Farm laborers are injured because of pesticide spray,
drift, spills, and residues. 24 7 There are primarily three different ways that
farm laborers are exposed to pesticides during agricultural operations. 248
First, laborers are exposed when preparing pesticides for application, such
as when pesticides are mixed or are loaded into the application
equipment. 249
Second, laborers are exposed when applying the
pesticides. 25 0 Lastly, laborers are exposed when working in areas where
pesticide application has occurred. 2 51 This occurs when laborers pick crops
in heavily applied areas.252 Reentry standards set forth in the Code of
Federal Regulations govern how laborers must work around pesticides and
pesticide application areas; 253 however, injuries from pesticide exposure are
still cotimon.
EPA reports indicate farm workers suffer up to 300,000 acute illnesses
as a result of pesticide exposure each year.254 Pesticide exposure can lead
to initial symptoms of rashes, sweating, vomiting, cramping, dizziness,
headaches, eye irritation, and respiratory problems. 255 Severe exposures
can lead to severe burns, permanent blindness, and in some cases can be
lethal.256

245.

See ENVT'L PROT. AGENCY, PESTICIDES: HEALTH AND SAFETY: PROTECTING

WORKERS,

Aug.
246.
247.
248.
249.
250.
251.
252.
253.
254.

http://www.epa.gov/pesticides/health/protecting-workers.html (last visited

25, 2012) [hereinafter PROTECTING WORKERS].

Ford, supra note 236.
Id.
PROTECTING WORKERS, supra note

Id.
Id.
Id.
Id.
See 40 C.F.R §§ 156, 170 (2011).
Ford, supra note 236 (citing

241.

GENERAL ACCOUNTING OFFICE, HIRED
FARMWORKERS: HEALTH AND WELL-BEING AT RISK 13 (1992); ENVT'L PROT. AGENCY,
SUMMARY OF RISK-BENEFIT ANALYSIS FOR WORKER Protection Standard, 57 Fed. Reg.

38105 (1992)).
255.

Id.

256. Id. Mr. Ford continued,
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Reducing farm laborers' exposure to pesticides would reduce the
likelihood that a laborer is exposed to dangerous levels of pesticides. A
recent cross-sectional study of the prevalence of pesticide exposure and its
risk factors indicated that the amount of pesticides used was positively
correlated to the exposure of farm laborers to pesticides.257 This supports
the notion that reducing pesticide application levels would reduce pesticide
exposure levels, thereby reducing the dangers farm laborers face on the job.
C. Costs
To bolster the environmental and health benefits of lowering grade
standards, a further benefit would be a reduction in agricultural production
costs. Commodities producers spend substantial sums on purchasing and
applying chemicals to their crops. 258 If grade standards were readjusted to
make some of these chemical applications optional, producers could forego
these extra costs and apply the savings to other parts of the farming
operation. Though reductions in chemical applications may lead to reduced
yields in certain crops,29 producer could offset these losses by the savings
from pesticide and fertilizer expenditures. Reallocating money that would
have been spent on chemical purchase and application could not only save
on production costs, but could allow producers to pass some of these
savings on to consumers.
D. Residues
Lowering grade standards could also lead to lower levels of pesticide
residues on agricultural commodities. The Federal Food, Drug, and
Cosmetic Act (FDCA) mandates that the EPA establish maximum levels of
pesticide residues for processed foods. 260 The Food Quality Protection Act

Acute organophosphate poisoning can also cause long-term effects, including (1) a
dying back of nerves resulting in a loss of motor function, paralysis, and muscle
atrophy; (2) loss of intellectual
functioning including impaired concentration, information processing, psychomotor
speed, memory, and language; and (3) neurobehavioral effects including anxiety,
irritability, and depression. In addition to the immediate danger of acute poisoning,
many pesticides have been epidemiologically linked to long-term effects, such as
cancer, birth defects, and damage to the kidneys, liver, and nervous system.

Id.
257. Jinky Leilanie Lu, Total Pesticide Exposure Calculation among Vegetable
Farmers in Benguet, Phillipines, 2009 J.OF ENVIRONMENTAL AND PUBLIC HEALTH,

http://www.hindawi.com/joumals/jeph/2009/412054/ (last visited Sept. 7, 2012).
258. Pimental et al., supra note 141.
259. Id.

260. 21 U.S.C. § 346a(a) (2006).
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(FQPA) amended the FDCA to require pesticide residue levels for all foods
to be set at the same level, thereby eliminating the prior distinctions
between raw and processed foods. 2 6 1 Though the FDCA-amended FQPA
prevents pesticide residues at levels the EPA deems dangerous, many
consumers would rather have a larger zone of safety.262 Many consumers
would rather purchase commodities with as little pesticide residue as
possible.263 Lowering grade standards to deemphasize cosmetics would
allow for lower levels of pesticide application, which in turn would lead to
lower levels of pesticide residue. This would facilitate those consumers
who wish to minimize their consumption of pesticides, regardless of where
the EPA sets the threshold of safe consumption.
With the potential cost savings and the reductions to NPS pollution,
farm laborer injuries, and pesticide residues, lowering grade standards to
facilitate reductions in chemical applications could provide substantial
benefits to producers, consumers, and society as a whole.
VII. THE PRIVATIZATION OF GRADE STANDARDS AND THE EFFECTS ON
CHEMICAL APPLICATIONS

A caveat to the benefits of lowering the USDA's grade standards is
the effect that private grade standards will have on the agricultural market.
In a 2001 article on global trends in agricultural grades, researchers from
Michigan State University and the Institut National de Recherche
Agronomique in Montpellier, France noted a "a concomitant shift from
public toward private standards" and "a shift in center of gravity from
technical norms to reduce transaction costs in broad homogeneous
commodity markets, to strategic instruments of product differentiation,
agrifood chain coordination, market creation and share growth." 264 Many
of these changes have come from multinational firms buying from
producers in developing countries. 265 The grades are often the creation of

The FFDCA achieves this by defining "food additive" to include pesticide residues,
and by assigning the EPA to determine tolerances for pesticide residues on processed
foods. If a processed food retains a residue of a pesticide for which the EPA has not set
a tolerance, the food is "adulterated" and is prohibited under the FFDCA.
Heidi Gorovitz Robertson & Samuel Gorovitz, Pesticide Toxicity, Human Subjects, and
the Environmental ProtectionAgency's Dilemma, 16 J. CONTEMP. HEALTH L. & POL'Y
427, 437 (2000).
261. 21 U.S.C. § 321(s) (2006).
262. See generally Travisi et al., supra note 226.
263. Id.
264. Reardon et al., supra note 4, at 423.
265. Id. at 427.
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supermarkets and large processors who wish to compensate for what they
deem inadequate public standards.266
If domestic processors and supermarkets utilize cosmetically-driven
private grade standards, lowered USDA grade standards will likely have
less of an impact on the commodities markets than they would otherwise
have. However, private standards also have the potential to emphasize the
health, social, and environmental concerns that USDA grades currently
disregard. An example of an international firm adopting such a private
grade standard is Chiquita Brands International, which integrated
environmental and social grade standards in response to pressure from the
Rainforest Alliance. 267 Firms purchasing coffee and wheat from Brazil
have likewise instituted grades emphasizing food safety and environmental

concerns. 26 8
Depending on how processors and supermarkets understand consumer
demand, private grade standards could have a harmful or beneficial effect
on current production norms. If processors and supermarkets understand
consumers to desire cosmetically flawless commodities, private grades
could negate the positive effects of lowering USDA grade standards to
emphasize only health and safety factors. However, if processors and
supermarkets understand consumers to emphasize health, social, and
environmental concerns in their buying patterns, private grades could
reflect these desires and make up for some of the shortfalls of current
USDA grade standards. Regardless of how these trends play out, policymakers should look to current USDA grade standards and reevaluate them
in light of the concerns posed by pesticides, fertilizers, and other factors
effecting human and environmental health and safety.
VIII. CONCLUSION

Cosmetically-driven grade standards likely incentivize agricultural
producers to use pesticides and fertilizers beyond that which is necessary to
produce healthy, safe products. Scientists, economists, and policy-makers
should reassess the link between grade standards and the chemicals
producers apply to crops. However, any move to adjust grade standards
must not jeopardize the health and safety of consumers. Standards should
not be lowered in a way that would put the food supply at risk of infestation
by mycotoxins or other dangerous toxins. Though pesticides and fertilizers
contribute to agricultural NPS pollution, cause harm to farm laborers, and
potentially pose health and safety concerns to consumers, the chemicals
also play a vital role in the mass production of food. Grade standards
266. Id.
267. Id. at 423.
268. Id. at 427.
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should not be lowered in a way that would promote unhealthy growing
practices and risk consumer health.
If standards were lowered, many consumers would still value and
demand cosmetically flawless commodities, regardless of the chemical
applications required to produce such products. However, many consumers
would prefer to have commodities grown with fewer chemical applications.
Lowering grade standards would facilitate producers to create a niche
market of "eco-labled" products. "Eco-labled" products could be marketed
as a less cost-prohibitive alternative to pricey organics. Exploring the
merits of lowering grade standards could prove to be a wise venture.
Lowered grade standards could potentially reduce the harmful
environmental and social impacts of current agricultural practices. In
addition, such a move would give agricultural producers and consumers
more choice in what commodities they choose.

THE SPECIAL SUPPLEMENTAL NUTRITION PROGRAM FOR
WOMEN, INFANTS AND CHILDREN (WIC) AND THE
SUPPLEMENTAL NUTRITION ASSISTANCE PROGRAM (SNAP):
COMPARING POLICIES AND SUGGESTING CHANGES
Regina T. Cucurullo*
258
259
A. WIC Background.................................259
........................ 260
B. SNAP Background........

........................................
I. INTRODUCTION.
................................
II. PROGRAM BACKGROUNDS.

III. PARTICIPANT ELIGIBILITY.

262

....................................

A. WIC Eligibility....................
B. SNAP Eligibility.............
IV. BENEFITS........................

............... 262

..................... 264
..................... 266

A. WIC Benefits....................................266
.....................
1. Supplemental Foods.......
..........................
2. Educational Benefits..
.......
. ...
B. SNAP Benefits..........
........................
1. Supplemental Foods...
..........................
2. SNAP-Ed Suggestions.
......................
C. Suggestionsfor ProgramBenefits.

266
267
268
268
269
269

V. SNAP FIRM AND WIC VENDOR REQUIREMENTS................272

........................ 272
A. WIC Vendor Requirements..
.......................... 273
B. SNAP FirmRequiements..
.................... 274
C. Firm and Vendor Suggestions....
VI. OVERALL POLICY
SUGGESTIONS....

..............................................

275

A. Expanding ManufactureRebates................275
...... 276
B. Utilizationof Smartphone Technology..........
............ 277
C. Consolidationof WIC and SNAP..........
VII. CONCLUSION.....................................278

* Regina T. Cucurullo is an associate attorney in the Health and Public Assistance

section at the North Carolina Attorney General's Office. Ms. Cucurullo received an
LL.M. in agricultural and food law from the University of Arkansas School of Law and
a J.D. from North Carolina Central University School of Law. Special thanks to
Kathryn M. Payne, John C. Kuzenski, Donna Smith and Susan A. Schneider.

257

258

JOURNAL OF FOOD LAW & POLICY

[VOL. 8

I. INTRODUCTION

National concerns, such as obesity, should be addressed through
Considering the national reach of the Special
national efforts.
Supplemental Nutrition Program for Women, Infants and Children (WIC)
and the Supplemental Nutrition Assistance Program (SNAP) and their
ability to influence the diets of a significant amount of the nation's
population, changes to these programs should be made to encourage
healthy nutrition.
Unfortunately, our nation is experiencing a continual rise in obesity
and chronic diseases. According to the Centers for Disease Control and
Prevention, over thirty percent of adults in the United States are obese.'
Obesity is associated with medical costs that value over $147 billion a
year.2 Since obesity not only plagues the nation's health but is also very
expensive, national strategies are needed to address obesity. Because WIC
and SNAP are federal programs that influence the diets of millions of
Americans, policy changes to these programs should be considered. These
two programs have the ability to address obesity at a national level if they
are consciously structured in an effort to promote better nutrition.
In addition to addressing obesity concerns, changes to SNAP and
WIC policies can be implemented to make the programs more cost
effective. Budget cuts to both WIC and SNAP have been the center of
many Farm Bill debates.3 By revisiting the structure and administration of
both programs, changes aimed at efficiency should be the focus of budget
cuts so the value of participant program benefits or the number of
participants that each program can serve does not decrease.
The purpose of this article is to serve as both an educational piece and
to provide policy suggestions. This article provides information on WIC
and SNAP, specifically addressing the background, eligibility
requirements, program benefits and vendor requirements of both programs.
In addition, this paper allows a direct comparison of various components of
SNAP and WIC. Further, based on the comparison between the two
programs, policy changes are suggested for SNAP to encourage the
program to better address obesity concerns. Not only would the offered
suggestions help counter obesity but they would also make the program
more effective and efficient.

1. Centers for Disease Control and Prevention, Overweight and Obesity: Adult
Obesity Facts, http://www.cdc.gov/obesity/data/adult.html/ (last visited Oct. 23, 2012).
2. Id.
3. Food Research and Action Center, Appropriations: FY2013 Agriculture
Appropriations Update: House Appropriations, http://frac.org/leg-act-center/budgetand-appropriations/appropriations-2/ (last visited Oct. 23, 2012).
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II. PROGRAM BACKGROUNDS

The purpose of this section is to provide background information and
a general overview of both WIC and SNAP. Specifically addressed is the
history, the purpose, the number of participants and the administration of
both federal programs.
A. WIC Background
Congress enacted WIC in 1972 by amending the Child Nutrition Act
The program was created because of national publicity
of 1966.4
highlighting the impact malnutrition was having on low-income
populations during the 1960's. 5 During the December 1969 White House
Conference on Food, Nutrition and Health, low-income pregnant women
and preschool children were identified as a class of people who specifically
needed additional nutritional assistance.6 In order to address the needs of
low-income pregnant women and preschool children, the Special
Supplemental Food Program was created as a two year pilot program. The
Special Supplemental Food Program supplemented food stamps and
provided participants with foods high in nutrients that low-income pregnant
women and pre-school aged children often lacked.8 Due to the overall
success of the program, in 1975, Congress authorized the continuation of
WIC as a permanent program. 9 Congress expanded WIC to include nonbreast feeding women and children under five years old.10 Additionally,
nutrition education was approved as an administrative cost."
Specifically, WIC addresses physical and mental health problems in
women, infants and children due to malnutrition and inadequate health
care. 12 The stated Congressional purpose of WIC is "to provide ...
supplemental foods and nutrition education, including breastfeeding
promotion and support."' 3 Since the WIC program supplements SNAP,

4. Victor Oliveira & Elizabeth Frazio, United States Department of Agriculture
Economic Research Service, The WIC Program:Background, Trends, and
Economic Issues, 2009 Edition, Apr. 2009, at 14, availableat http://www.

ers.usda.gov/media/159295/err73.pdf.
5.
6.
7.
8.
9.
10.
11.

Id.
Id.
Id.
Id. at 16.
Id.
Id.
Id.

12. 42 U.S.C. § 1786(a) (2006).
13.

Id.
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In addition to

providing nutritional assistance, WIC also assists participants with nutrition
education and referrals to health and social services.' 5
WIC is a federal program that provides grants to state agencies and is
carried out by local agencies. 16 The Food and Nutrition Service (FNS)
within the United States Department of Agriculture (USDA) administers
and evaluates the program. 17 State participation in WIC is voluntary. In
order for each state to participate in WIC, it must annually submit a State
Plan and agree to administer the program in accordance with USDA
regulations." WIC is not an entitlement program; instead, the federal
government provides each participating state with a grant each year to fund
the program.19 Each state serves as many participants as it can fund from
the federal grant.20
In 2011, WIC served over 8,960,000 participants.21 Roughly onequarter of those participants were infants, roughly one-half of the
participants were children and roughly one-quarter were women.2 2 The
overall program expenditure of food costs in 2011 was over $5 trillion and
the cost of nutrition services and program administration was $1.9 trillion. 2 3
Preliminary data for 2012 estimates that WIC is currently serving over 8.9
million people and the percentages of each category of participants is
approximately the same as in 2011.24
B. SNAP Background

SNAP was created to increase the food purchasing power of lowincome people to allow them to access a more nutritious diet. 2 5
Specifically, the purpose of SNAP is to "promote the general welfare, to
safeguard the health and well-being of the Nation's population by raising
14. 7 C.F.R. § 246.1 (2011).
15. 42 U.S.C. § 1786(a).
16. 42 U.S.C. § 1786(a), (b)(6).
17. 7 C.F.R. § 246.3 (2011).
18. 7 C.F.R. § 246.3(c).
19. Oliveira & Frazio, supra note 4, at 11.
20. Id.
21. USDA Food and Nutrition Service, WIC Program Annual Participation,
http://www.fns.usda.gov/pd/26wifypart.htm (last visited Oct. 19, 2012).
22. USDA Food and Nutrition Service, WIC Program Monthly Data,
http://www.fns.usda.gov/pd/37WICMonthly.htm (last visited Oct. 19, 2012).
23. Id.
24. USDA Food and Nutrition Service, Program Data: WIC Program,
http://www.fns.usda.gov/pd/wicmain.htm (follow "FY 2012 (preliminary) .xls"
hyperlink) (last visited Oct. 22, 2012).
25. 7 U.S.C. § 2011 (2006).
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levels of nutrition among low-income households." 26 Congress found that
a supplemental nutrition assistance program was necessary to counter the
malnutrition and hunger experienced by the nation's low-income
population because they lack adequate resources to meet their nutritional
needs.27 SNAP is an entitlement program; therefore, any household that
meets the eligibility requirements has the right to participate in the

program.28

The first food stamp program was implemented between 1939 and
1943 to assist with the hardships of a high unemployment rate and to utilize
unmarketable food surpluses. 29 The program required participants to pay
for food stamps and in return they were provided additional free stamps
that could be used to purchase surplus foods. 3 0 In 1943, the program ended
because unemployment and excess food surpluses were no longer a
In 1961, a new pilot food stamp program was
national concern.31
later the Food Stamp Act of 1964 was enacted
years
three
established, and
to make the food stamp program permanent. 3 2 The Food Stamp Act of
1964 had a dual purpose to promote agriculture and to improve nutrition
among low-income populations.33 Changes to the food stamp program
were made in the Food Stamp Act of 1977; notably, the new Act eliminated
the requirement that participants had to purchase food stamps.34 In 2008,
the new farm bill renamed the food stamp program to the Supplemental
Nutrition Assistance Program in attempt to break away from the negative
35
connotation surrounding "food stamps" and to encourage good nutrition.
Additionally, the Food Stamp Act of 1977 was renamed the Food and
Nutrition Act of 2008 to reflect the program changes.36
SNAP is implemented and carried out by both FNS and by state
agencies.37 Currently, SNAP is the largest food and nutrition assistance

26.

Id.

27. Id.
28. 7 U.S.C. § 2013(a) (2006); see also Michele Ver Ploeg & Katherine Ralston,
USDA Economic Research Service, Food Stamps and Obesity: What Do We Know?,
Mar. 2008, at 1, http://www.ers.usda.gov/media/210659/eib34_ 1.pdf.
29. USDA Food and Nutrition Service, Supplemental Nutrition Assistance Program,
A Short History of SNAP, http://www.fns.usda.gov/snap/rules/Legislation/about.htm
(last visited Oct. 11, 2012) [hereinafter A Short History ofSNAP].
30. Id.
31. Id.
32. Id.
33. Id.
34. Id.
35. Id.
36. Id.
37. 7 C.F.R. § 272.2 (2011).
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program in the United States. 38 In 2011, SNAP served approximately 45
million people.39 Over $75 trillion was spent to sustain SNAP in 2011,
with $71 trillion spent directly on program benefits. 4 0 The federal
government funds the cost of program benefits, and both state and federal
governments provide funding for administrative costs.41
III. PARTICIPANT ELIGIBILITY

Another important aspect of both WIC and SNAP is program
eligibility requirements.
Below is an overview of the eligibility
requirements for both programs, which allows a direct comparison of what
criteria must be met in order to participate in either program.
A. WIC Eligibility
42

The WIC program establishes four main eligibility requirements.
The first WIC eligibility requirement is that the participant must be a
woman, child or infant.43 In order for a woman to be eligible for WIC she
must be pregnant, postpartum or breastfeeding.44 Congress has identified
that the health of these three groups of women are important because their
health has a substantial impact "during critical times of growth and
development" in the lives of their children.45 The program defines a
pregnant woman as a female with "one or more fetuses in utero.'A 6 The
second group of women eligible for the program, postpartum women, may
participate in WIC up to six months prior to the termination of their
pregnancy.47 Lastly, the program limits breastfeeding women to "women
up to one year postpartum who are breastfeeding their infants."" 8 In
38. USDA Economic Research Service, Supplemental Nutrition Assistance
Program, Overview, http://www.ers.usda.gov/topics/food-nutrition-assistance/

supplemental-nutrition-assistance-program-(snap).aspx (last visited Oct. 10, 2012).
39. USDA Food and Nutrition Service, Building a Healthy America: A Profile of the
Supplemental
Nutrition
Assistance
Program,
Apr.
2012,
at
1,
http://www.fns.usda.gov/ora/menu/Published/SNAP/FILES/Other/BuildingHealthyAm

erica.pdf [hereinafter Building a Healthy America].
40. USDA Food and Nutrition Service, Supplemental Nutrition Assistance Program
Participationand Costs, http://www.fns.usda.gov/pd/SNAPsummary.htm (last visited

Oct. 10, 2012).
41.
42.
43.

Building a Healthy America, supra note 39, at 2.
42 U.S.C. § 1786 (2006).
42 U.S.C. § 1786(d)(1).

44. Id.
45.
46.
47.
48.

42
42
42
42

U.S.C.
U.S.C.
U.S.C.
U.S.C.

§
§
§
§

1786(a).
1786(b)(1 1).
1786(b)(10).
1786(b)(1).
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addition to women, persons under the age of five may also be eligible to
participate in WIC. 49 "Infants" are people under the age of one, and
"children" are persons at least one year old but less than five years old.so
The second WIC eligibility requirement is that the participant must
reside in the state where they are seeking participation in the program.s5
When determining a participant's residency, the length of residency may
not be used to qualify, or disqualify a person who is seeking enrollment in
the program.52
The third WIC eligibility requirement is that the participant's income
must fall within the established income level guidelines.5 3 To meet the
income eligibility requirement of WIC, the income of the applicant's
family must not exceed the maximum limit prescribed by section 9(b) of
the Richard B. Russell National School Lunch Act or the person must
receive or belong to a family that receives SNAP benefits, assistance under
part A of title IV of the Social Security Act or medical assistance under
title XIX of the Social Security Act. 54 State agencies have the ability to
exclude certain types of payments or allowances in the calculation of an
individual's income for purposes of determining income eligibility." To
date, all State WIC agencies use the same maximum income level, which is
185 percent of the Federal poverty guidelines. 6 In determining a person's
family income, the State WIC agency can consider either the person's
current family income or the family's income over the past twelve
months.
The last critical eligibility requirement for the WIC program is that
the participant must be assessed with a nutritional risk. In order to qualify
for the program, participants must undergo a medical or nutritional
assessment which may be conducted by an authorized staff member of the
49. 42 U.S.C. § 1786(b)(2), (5).
50. Id.
51. 7 C.F.R. § 246.7(c)(1)(i) (2011).
52. Id.
53. 42 U.S.C. § 1786(d)(2)(A); 7 C.F.R. § 246.7(d).

54.

42 U.S.C. § 1786(d)(2)(A).

It is important to note that the income eligibility

requirements for students receiving reduced-priced meals under the National School
Lunch Program are revised each year no later than the first of June. 7 C.F.R. §
246.7(d)(1)(ii).
55. 42 U.S.C. § 1786(d)(2)(B)-(D); 7 C.F.R. § 246.7(d)(2)(iv).
56. Oliveira & Frazio, supra note 4, at 3. Between July 1, 2012 and June 30, 2013,
the income eligibility level for a household of four in all states except Alaska and
Hawaii is $42,643 a year. USDA Food and Nutrition Service, How to Apply: WIC
Income Eligibility Guidelines 2012-2013, http://www.fns.usda.gov/wic/howtoapply
/incomeguidelines.htm.
57. 7 C.F.R. § 246.7(d)(2)(i).
58. 7 C.F.R. § 246.7(c)(1)(iii).
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local state agency responsible for administering the WIC program. Some
nutritional assessment exemptions apply for participants.60
WIC's
"nutritional risk" definition is very broad. There are four main categories
of nutritional risks. 6 1 The first category of nutritional risks are abnormal
and detrimental nutritional conditions, which include stunting or a low birth
weight in infants, abnormal weight gain in pregnant women, anemia and
overweight or underweight. 62 The second category of nutritional risks is
medical conditions associated with malnutrition, such as "nutritional
deficiencies, metabolic disorders, [and] pre-eclampsia in pregnant
women.
In addition, nutritionally related medical conditions may
include "failure to thrive in an infant, chronic infections in any person ...
lead poisoning, [or] history of high risk pregnancies." 6 4 Women with
alcohol or drug abuse or mental retardation also meet the nutritional risk.65
The third category of nutritional risks is "dietary deficiencies that impair or
endanger health, such as inadequate dietary patterns." 6 6 Lastly, nutritional
risk includes any "conditions that directly affect the nutritional health of a
person" or "conditions that predispose persons to inadequate nutritional
patters or nutritionally related medical conditions." 67 Thus, people who are
homeless may satisfy the "nutritional risk" requirement.
B. SNAP Eligibility

Eligibility for SNAP is based on household income and resources.69
The Secretary of Agriculture establishes the maximum income for
eligibility and criteria used to determine eligibility.70 A household
automatically meets SNAP income eligibility requirements if all household
members receive Temporary Assistance for Needy Families (TANF),
Supplemental Security Income (SSI) or, under certain circumstances,

59. 7 C.F.R. § 246.7(e).
60. 7 C.F.R. § 246.7(e)(1)(iv)-(v). Infants whose mothers are WIC participants are
automatically eligible for WIC in the first six months of their life and women who are
pregnant and who meet the income eligibility requirements are automatically eligible
up to 60 days. Id.
61. 42 U.S.C. § 1786(b)(8) (2006); 7 C.F.R. § 246.7(e)(2).
62. 7 C.F.R. § 246.7(e)(2)(i).
63. 7 C.F.R. § 246.7(e)(2)(ii).
64. Id.
65. Id.
66. 7 C.F.R. § 246.7(e)(2)(iii).

67. 42 U.S.C. § 1786(b)(8) (2006).

68. Id.
69.
70.

7 U.S.C. § 2014(a) (2006).
7 U.S.C. § 2014(b).
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general assistance.7 1 The Secretary establishes a net and gross income
level, and generally the household must satisfy both.72
However,
certain
receiving
person
households with an elderly person or with a
73
disability payments must only meet the net income test.
SNAP provides a list of income deductions which are exempt from
the calculation of a household's income level.74 In addition to income
level, the household's countable resources must not exceed $2,000 if no
household member is under the age of 65, or $3,250 if the household
includes a member who is at least 60 years old. 7 5 For purposes of SNAP, a
household's house, the land where the house is located, most retirement
plans and certain federal assistance payments, such as TANF and SSI, are
Whether a household's
not counted towards a household's resources.
automobile is factored into the determination of a household's resources
depends on each state.77
Once a person becomes eligible for SNAP, he or she may be
disqualified if he or she engages in certain prohibited activities. One way
participants can be disqualified from SNAP is by engaging in fraudulent
activity.7 9 Participants who provide fraudulent information to obtain SNAP
benefits or use SNAP benefits for unauthorized items may be disqualified
for a fixed duration of time.80 Aside from fraud, a household may be
disqualified from SNAP for failure to provide required information to the
program, or the failure of a mentally and physically fit household member
who is between the ages of 18 and 60 to be employed or registered for
employment.8 ' Further, some people seeking participation in the program
may be disqualified based on their alien status.82

71. 7 U.S.C. § 2014(a) (2006); see also USDA Food and Nutrition Service,
Supplemental Nutrition AssistanceProgram: Eligibility, http://www.fns.usda
.gov/snap/applicant-recipients/eligibility.htm#Resources (last visited Oct. 15, 2012)
[hereinafter Eligibility].
72. 7 U.S.C. § 2014(b); Eligibility, supra note 71.
73. 7 U.S.C. § 2014(c); Id.
74. 7 U.S.C. § 2014(d); Id.
75. Id.

76. 7 U.S.C. § 2014(d); Id.
77. 7 U.S.C. § 2014(d); Eligibility,supra note 71.
78. 7 U.S.C. § 2015 (2006).
79. ROBERT P. ACHENBACH, JR., AGRICULTURAL LAW, Disqualificationof
Individuals and Households § 103.05 (2011), available at LexisNexis.

80. Id.
8 1. Id.
82. Id.
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IV. BENEFITS
Differences in SNAP and WIC are apparent in participant eligibility
requirements and in the type of benefits that each program provides.83 The
type of approved foods greatly varies between both federal programs.84
The difference in approved foods likely stems from the founding purpose
of each program." In addition to providing food benefits, both programs
also provide participants with other benefits, notably educational resources
and classes.
A. WIC Benefits
1. Supplemental Foods
Supplemental food packages are the main benefit offered by WIC.
For purposes of the WIC program, supplemental food are foods that
enhance good nutrition and provide participants with the nutrients that
women, infants and children often lack in their diets.87 The approved foods
are high in nutrients that have been identified as important for WIC
participants." As the name suggests, supplemental foods are intended to
supplement a person's diet, not serve as a person's primary food source.89
The WIC program allows states to deviate from the approved list of foods
in order to accommodate different cultural diets and in order to better serve
homeless participants. 90 Each state determines which brand name foods
and what package size may be purchased.9 1 Additionally, states set a
maximum monthly allowance for each food.92 Therefore, the type of food
and the amount of food differ among participants depending upon where
they reside.
To meet the varying nutritional needs of each participant, WIC food
packages are divided into seven categories.93 The food packages are
categorized into the following seven respective groups: infants under the
age of six months; infants between the age of six months and eleven
83. See Oliveira & Frazao, supra note 4; see also USDA Food Nutrition Service,
Supplemental NutritionAssistance Program,http://www.fns.usda.gov/snap/retailers
/eligible.htm (last visited Oct. 17, 2012) [hereinafter SNAP].
84. See Oliveira & Frazio, supranote 4; see also SNAP, supra note 83.

87.

See 7 U.S.C. § 2011 (2006); see also 42 U.S.C. § 1786(a) (2006).
42 U.S.C. § 1786(e) (2006); 7 U.S.C. § 2036a (2006).
42 U.S.C. § 1786(b)(14).

88.

Oliveira & Frazio, supranote 4, at 5.

85.
86.

89. Id.
90.

42 U.S.C. § 1786(b)(14); 7 C.F.R. § 246.10(b)(1)(ii) (2011).

91. 7 C.F.R. § 246.10(b)(2)(i).
92. Id.
93.

7 C.F.R. § 246.10(e).
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months; participants with documented qualifying conditions; children
between the ages of one and four; pregnant and partially breastfeeding
94
Each
women; postpartum women; and fully breastfeeding women.
the
for
package reflects the nutritional need of the participants who qualify
package and provides the size, type, brand and maximum monthly
allowance for each WIC approved food.95 WI approved foods are very
narrow in scope. With few alternatives, the only approved foods are as
follows: infant formula, milk, cheese, cereal, juice, fruits, vegetables,
whole wheat bread, whole grains, eggs, peanut butter, canned fish and
legumes.
2. Educational Benefits
In addition to providing supplemental food packages, WIC further
ameliorates possible health problems by requiring each state agency to
provide nutrition and substance abuse education to women participants and
parents or caretakers of infant and children participants." The two goals of
WIC's nutrition education are as follows: (1) to explain the impact nutrition
and physical activity have on health and emphasize the effects of using
drugs or other harmful substances while pregnant or breastfeeding; and (2)
aid participants who are at a nutritional risk to improve health through their
diet and physical activity and prevent nutrition problems through the use of
supplemental foods.98 The nutrition education is a free service that
participants have the choice to attend.99 Although a participant's failure to
attend the nutritional education programs will not jeopardize the
participants enrollment in the program, local agencies are tasked with
encouraging attendance at education programs. 00 State agencies must
provide resources and educational materials that promote good nutrition
and endorse breastfeeding 'o

94. 7 C.F.R. § 246.10(e)(1)-(7).
95. 7 C.F.R. § 246.10(e).
96. Id.
97. 42 U.S.C. § 1786(e) (2006).
98. 7 C.F.R. § 246.11(b) (2011).
99. 7 C.F.R. § 246.11(a)(1).
100. 7 C.F.R. § 246.11(a)(2).
101. 7 C.F.R. § 246.11(c).
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B. SNAP Benefits

1. Supplemental Food
Unlike the restrictions placed on the list of WIC approved foods,
SNAP allows participants to select from a wide range of foods.10 2 SNAP
benefits may be used to obtain "food or food product(s) for home
consumption."'1 03 The definition of food is so broad that it can include
steak, energy drinks, soft drinks, potato chips, ice cream, cake, candy and
cookies.1 0 4 Excluded food items include alcoholic beverages, tobacco, live
animals and hot foods ready for immediate consumption. os Nonfood
items, including health and beauty products, pet food, vitamins and
minerals, are not authorized under SNAP.' 6 Food producing seeds and
plants may also be purchased with SNAP benefits.1 07 In Alaska, where
access to food is challenging, participants may use their benefits to
purchase fishing nets, hooks, rods, harpoons and knives.' 08 Also, SNAP
benefits may be used to cover the cost of meals prepared by various
organizations or institutions.' 0 9
The amount of SNAP benefits each household is allotted depends on
the size of the household,' o not nutritional need of participants like
Once a household satisfies the eligibility requirements, the state
WIC.'
agency provides the household with a coupon that contains an allotment
value based on the household size.1 2 The value of the allotment is based
on the thrifty food plan, which is Congress' calculation of how much it
costs to feed a family of four." 3 Each household receives an allotment that
is 30 percent less than the established thrifty food plan for the number of
members in the household." 14

102.
103.
104.
105.
106.

See SNAP, supranote 83.
7 U.S.C. § 2012(k)(1) (2006).
SNAP, supra note 83.
7 U.S.C. § 2012(k).
SNAP, supra note 83.

107. 7 U.S.C. § 2012(k)(2).
108. 7 U.S.C. § 2012(k)(6).
109. 7 U.S.C. § 2012(k). Organizations and institutions authorized to accept SNAP
coupons include shelters, drug addiction or alcoholic treatment and rehabilitation
programs and senior citizens' centers. Id.
110. 7 U.S.C. § 2017(a) (2006).
111. Oliveira & Frazio, supra note 4, at 5.
112. 7 U.S.C. § 2017(a).
113. 7 U.S.C. § 2012(u).
114. ACHENBACH, JR., supra note 79, at § 103.06.
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2. SNAP-Ed
In addition to providing food coupons, each state may apply for a
grant to assist with the cost of providing SNAP participants with nutrition
education and an obesity prevention program.u 5 The SNAP education
program is called SNAP-Ed and the purpose is to encourage people to eat
healthy based on the Dietary Guidelines for Americans." 6 The federal
government solely provides funding through grants for nutrition courses,
but each state agency is responsible for planning and implementing the
program.1 17 The education classes are implemented through the LandGrant University System.' 18
C. Suggests for ProgramBenefits
The list of approved foods for WIC is greatly different from those
approved under SNAP. This difference reflects the underlying goals of
each program. WIC was created with the intention of encouraging good
nutrition,l 9 whereas SNAP's founding purpose is to serve as an income
supplement.120 WIC is based on an exclusive list of approved food
items,'2 1 whereas SNAP maximizes participant's food choices by
approving all foods except those specifically excluded by law. 12 2
In 2008, the food stamp program was renamed to include the word
"nutrition," which suggested a change in the program's focus. 12 3 However,
the paradox in renaming the food stamp program to include the word
"nutrition" is that there were no significant changes to the program to
justify the use of the word nutrition. Sodas, fried foods, cookies, cakes,
energy drinks and candies are all still approved SNAP foods. 124
Research geared at determining whether there is a positive correlation
between SNAP participation and being overweight or obese provides
conflicting results. Research from the USDA tends to conclude that there
is not a correlation between SNAP participation and being overweight or

7 U.S.C. § 2036a (2006).
116. 7 U.S.C. § 2036a(b); see also USDA National Institute of Food and Agriculture,
115.

About SNAP-Ed, http://www.csrees.usda.gov/nea/food/fsne/about.html (last visited
Oct. 10, 2012) [hereinafter About SNAP-Ed].
117. 7 U.S.C. § 2036a(d)(3)(A).
118. About SNAP-Ed, supra note 116.
119. 42 U.S.C. § 1786(a) (2006).
120. 7 U.S.C. § 2011 (2006).
121. 7 C.F.R. § 246.10 (2011).
122. 7 U.S.C.§ 2012(k) (2006).
123. A Short History ofSNAP, supra note 29.
124. 7 U.S.C. § 2012(k).
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obese;125 however, some private studies identify a positive correlation
between these variables.126 In 2008, the USDA Economic Research
Service (ERS) published a report on food stamp use and obesity. 127 The
ERS report found that there is a positive correlation between nonelderly
women food stamp participants (almost thirty percent of food stamp
participants) and obesity or an increased Body Mass Index (BMI).128 But
overall the USDA study did not find a positive correlation between food
stamp participation and BMI.129 However, the data used in ERS's study
was based on data collected from 2005 to 2008, which was before the food
stamp program was renamed SNAP.1 30
A 2012 FNS report that found no link between SNAP participation
and being overweight was based on the same data used in the 2008 ERS
report, which again suggests that the data may no longer be current.' 31 In
order to better assess a possible correlation between SNAP participation
and being overweight or obese, the USDA should consider conducting a
new study that incorporates current data.
Aside from USDA's study, there are also private studies that have
found that SNAP participants eat less healthy diets. One study found that
soda consumption is higher among SNAP participants.13 2 Additionally,
there is evidence to suggest that children in households receiving SNAP
assistance consume more calorie-dense foods.' 3 3 Studies also show that
diets of SNAP participants consist of more calories from fat and added
sugars than non-participants. 3 4 Fruit and vegetable consumption is lower
in SNAP households.135 SNAP participants' access to healthy food is one
possible reason for poor diets among SNAP participants.' 36 Low-income
populations are less likely to have access to a supermarket or large grocery
chain, which often provides healthier food options and lower prices.137
125.

Ver Ploeg & Ralston, supra note 28, at 16.

126. Punam Ohri-Vachaspati et al., Arizona St. University School of Nutrition &
Health Promotion, Policy Considerationsfor Improving the Supplemental Nutrition
Assistance Program:Making a Casefor Decreasing the Burden of Obesity, Dec. 2011,
at 8, http://www.snaptohealth.org/wp-content/uploads/2012/02/SNAP WhitePaper
FINAL.pdf.
127. Ver Ploeg & Ralston, supra note 28, at 16.
128. Id.
129. Id.
130. Id.; see also Building a Healthy America, supranote 39, at 23.
131. Building a Healthy America, supra note 39, at 23.
132. Ohri-Vachaspati et al., supra note 126, at 6.
133. Id.
134. Id.
135. Id.
136. Id.
137. Id.
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Further, some private studies have found that SNAP participation has been
linked to overweight and obesity.138 These findings provide a reason to
reconsider SNAP policies so that healthy nutrition is encouraged.
The purpose of SNAP benefits is to supplement the participant's
income so that he or she can increase his or her food purchasing ability;
therefore, SNAP benefits are not intended to cover a participant's total food
costs.13 9 By creating a SNAP approved food list that contains foods high in
nutritional content, SNAP can ensure that participants have access to
healthy foods. A list of healthy SNAP foods will create more restrictions
on what participants can purchase; however, the list does not exclude
SNAP participants from purchasing other less healthy foods with their own
funds. USDA currently does not place limits on SNAP approved foods
because creating more restrictions on what can, or cannot, be approved
under SNAP will create more regulations and difficulty in defining what
foods are nutritious.14 0 However, WIC, with the help of medical
professionals, has successfully identified food items that are high in
nutrients. 14 Although changes in a federal program as big as SNAP will
inevitably involve many difficulties, the federal government should not shy
away from making changes that can significantly increase the nation's
overall health.
Currently, the type of food allowed to be purchased by SNAP
participants is regulated by the federal government,14 2 whereas, under WIC,
state agencies have some authority to approve certain foods. 143
Implementing a more restrictive list of healthy SNAP approved foods
would be easiest if states are given authority to approve certain foods
within federal guidelines. Not only would allowing states to identify
SNAP approved foods prevent the federal government from having to
establish a national standard for "healthy foods," but it would also allow
each state to make choices that promote their local markets and agriculture.
Some people have suggested that SNAP coupon benefits should be
increased to promote better nutrition among SNAP participants.1 44
138. Id. at 8.
139. 7 U.S.C. § 2011 (2006).
140. USDA Food and Nutrition Service, Implications ofRestricting the Use of Food
Stamp Benefits -Summary, (March 1, 2007) http://www.fns.usda.gov/ora/menu/
Published/snap/FILES/ProgramOperations/FSPFoodRestrictions.pdf.
141. Oliveira & Frazdo, supra note 4, at 5.
142. 7 U.S.C. § 2012(k) (2006).
143. 42 U.S.C. § 1786(b)(14) (2006).
144. Joanne F. Guthrie et al., USDA Economic Research Service, Economic
Information Bulletin Number 29-1, Overview: Can Food Stamps Do More To Improve
Food Choices, Sept. 2007, at 4, availableat http://www.ers.usda.gov/media/448684
/eib29_awarticle l.pdf.
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However, the USDA Economic Research Service has found that increases
in household income do not affect the amount that a household spends on
fruits and vegetables unless the income level is close to, or exceeds,
$70,000.145 Therefore, increasing SNAP benefits should not be a policy
consideration when trying to encourage healthy nutrition among SNAP
participants.
V. SNAP FIRM AND WIC VENDOR REQUIREMENTS
In addition to altering SNAP so that it only covers nutritionally
beneficial foods, changes to SNAP vendor requirements should also be
considered. Since firms and vendors are the source of food for participants,
the government should be more active in regulating the type of foods a firm
must carry in order to be approved for SNAP. If a SNAP firm does not
carry healthy food items, then in effect, SNAP is promoting unhealthy food
selections. The WIC program exemplifies how vendor regulations can be
established to promote healthy food choices. Changes to SNAP firm
requirements that mirror WIC should be considered in order to encourage
healthier food options to SNAP participants.
A. WIC Vendor Requirements
WIC benefits can only be used at WIC approved vendor stores.
Federal regulations provide a list of vendor limiting and selecting criteria;
however, the requirements are not particularly burdensome.14 6 Each state
must provide in its State Plan a list of limiting criteria to determine whether
a store may be WIC authorized.14 7 The limiting criteria must include a
minimum variety and quantity of supplemental foods that a store must
stock in order to be an approved vendor. 14 8 At a minimum, the federal
regulations require each WIC vendor to carry "two varieties of fruits, two
varieties of vegetables and one whole grain cereal." 49 State agencies may
establish additional regulations and they may establish different minimum
requirements for stores in different "peer groups."', 50 In order to be

145. Id. Note that this article was published in 2007, so the income level may now be
higher than $70,000.
146. 7 C.F.R. § 246.4(a)(14) (2011).
147. 7 C.F.R. § 246.12(g) (2011).
148. 7 C.F.R § 246.12(g)(3)(i).
149. Id.
A store's peer group depends on common
150. 7 C.F.R. § 246.12(g)(3).
characteristics that affect food prices. 7 C.F.R. § 246.2 (2011).
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approved as a WIC vendor, each store must purchase infant formula from
approved sources listed in the State Plan.'
State agencies are required to consider the business integrity of each
store before approving the vendor. 5 2 Each state may include additional
requirements, but at a minimum, the federal regulations provide that a
store's application to become a vendor will be denied if in the past six
years, a store's owners, officers or managers have had a conviction or civil
judgment entered against them for an activity that reflects negatively on
their business integrity.'" Any store that has been disqualified as a SNAP
vendor is also denied authorization under the WIC program, unless
participants would have inadequate access to WIC stores.154
Another requirement for WIC vendors is that they must enter into a
vendor agreement with the authorizing state agency.'" Although each state
may include additional requirements, each agreement must provide that the
vendor will accept WIC instruments only from authorized persons.156
Vendors cannot provide substitutions, refunds, exchanges, cash or store
credit.15 WIC instruments cannot be redeemed for unauthorized food
items or nonfood items.' 58 Additional vendor agreement requirements can
be found in section 246.12 of Title 7 of the Code of Federal Regulations.
B. SNAP Firm Requirements

Like WIC, SNAP benefits may only be used at approved retail
stores.' 59 Over 35 percent of SNAP firms are convenient stores.160 Under
SNAP, retail stores are approved through FNS; therefore, the federal
government plays a primary role in regulating firms.' 6' In order to be a
SNAP approved retail food store, the establishment must sell food for
home preparation and consumption.16 2 Additionally, the establishment

151.

7 C.F.R § 246.12(g)(3)(i).

152. 7 C.F.R § 246.12(g)(3)(ii).
153. Id. Activities that reflect negatively on a store's business include "fraud,
antitrust violations, embezzlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, receiving stolen property, making false claims, and
obstruction ofjustice." Id.
154. 7 C.F.R § 246.12(g)(3)(iii).
155. 7 C.F.R § 246.12(h)(1)(i).
156. 7 C.F.R § 246.12(h)(3)(i).
157. 7 C.F.R § 246.12(h)(3)(ii).
158. 7 C.F.R § 246.12(h)(3)(ii)(A).
159. 7 C.F.R. § 278.1 (2011).

160.

Briggs et. al., Real Food,Real Choice ConnectingSNAP Recipients with

FarmersMarkets, 13 (June 2007)

161.
162.

7 C.F.R. § 278.1(a).
7 C.F.R. § 278.1(b)(1)(i)(A).
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must continuously have for sale a variety of approved foods from the four
staple food categories, or more than half of the establishment's total gross
retail sales must come from staple foods.16 The four staple food categories
are as follows: (1) meat, poultry or fish; (2) bread or cereals; (3) vegetables
or fruits; and (4) dairy products.'6"
SNAP approved firms may include meal delivery services, communal
dining facilities, treatment programs, group living arrangements, shelters
for battered women and children, house-to-house trade routes and private
homeless meal providers.165 Firms approved by SNAP must accept SNAP
instruments and they must be from authorized individuals.' 6 6 SNAP
instruments can only be accepted for approved foods and cannot be
accepted for nonfood items.167 SNAP firms must charge the same amount
for SNAP participant customers as it does for non-SNAP participant
customers, with the exception that tax may not be collected on SNAP
transactions. 68 Firms are denied authorization or re-authorization for
reasons affecting their business integrity or reputation.169
C. Firm and Vendor Suggestions

A second policy suggestion which would encourage better nutrition
among SNAP participants is to increase access to healthy food by changing
SNAP firm requirements. SNAP, unlike WIC, does not require that firms
carry healthy food items.17 0 In contrasting WIC vendor regulations to
SNAP firm regulations, there are clearly less restrictions on SNAP firms.
By requiring SNAP firms to carry a healthy variety of foods, access to
healthy foods will extend to areas that currently lack healthy food options.
In order to most effectively regulate SNAP firms, the federal government
should grant states the authority to implement firm requirements.
163. Id.
164.

7 C.F.R. § 271.2 (2011).

165.

7 C.F.R. § 278.1(d)-(i).

166.
167.

7 C.F.R. § 278.2(a) (2011).
Id.

168. 7 C.F.R § 278.2(b).
169. 7 C.F.R. § 278.1(b)(3). Disqualification or denial from being a SNAP approved
firm for business integrity reasons may arise if an owner, officer or manager of the firm
is convicted or has a civil judgment against him or her for an offense that brings into
question the business's reputation and integrity. Id. Offenses that bring into question a
business's integrity include fraud, embezzlement, theft, forgery, bribery, falsification,
destruction of records, making false statements, receiving stolen property, making false
claims, obstruction of justice, violation of federal, state or local consumer protection
laws or laws relating to alcohol, tobacco, firearms, controlled substances, or gaming
licenses. Id.
170. See 7 C.F.R. § 278.1.
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Studies have found that consumption of healthy food is higher in
areas with access to healthy food options. A trial study conducted by the
Center for Disease Control and Prevention found that policies created to
promote access to healthy foods are likely to improve nutrition of lowincome populations.171 Further, in 2009, changes to WIC food packages
were made to include healthier food items. 72 A study in Philadelphia
monitored various stores to determine how, if at all, the types of food that
stores carried were impacted by the change in WIC food packages. 7 3 The
study revealed that low-income stores began to carry healthier foods after
WIC modified its food packages. 7 4 These two studies highlight the
consequential benefit of requiring WIC vendors to carry healthy food
items. By implementing similar requirements for SNAP firms, access to
healthy food could significantly increase.
VI. OVERALL POLICY SUGGESTIONS

The focus of this section is to suggest policy changes to make SNAP
and WIC more financially efficient and effective. Specifically, this section
encourages the use of manufacturer coupons in SNAP, national utilization
of Smartphone technology to accept EBT (Electronic Benefits Transfer)
cards and the consolidation of both WIC and SNAP into one federal
nutritional assistance program.
A. Expanding ManufacturerRebates
In order to maximize the number of participants WIC can serve, the
federal government requires all state agencies to operate a cost containment
system for infant formula.' 7 5 Each state solicits bids from competing infant
formula manufacturers which agree to supply infant formula for the state
program and provide the state agency with a rebate for each unit of formula
that is purchased by a WIC participant.' 7 6 The infant formula manufacturer
that offers "the lowest total monthly net price. . .or the highest monthly

171. Joel Gittelsohn et al., Interventions in Small Food Stores to Change the Food
Environment, Improve Diet, and Reduce Risk of Chronic Disease, 9 PREVENTING
CHRONIC DISEASE, 2012, available at http://www.cdc.gov/pcd/issues/2012
/11 0015.htm.
172. Amy Hillier et al., The Impact of WIC Food Package Changes on Access to
Healthful Food in 2 Low-Income Urban Neighborhoods, 44 J. NUTRITION EDUC. &
BEH. 210 (2012).
173. Id. at 211.
174. Id. at 213.
175. 7 C.F.R. § 246.16a(a) (2011).
176. 7 C.F.R. § 246.16a(c).
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rebate" must be awarded the infant formula contract for the state.17 7 Infant
formula rebates roughly cover the cost of one-quarter of the infants
enrolled in WIC.178 In 2005, infant formula rebates saved state agencies
between 90 to 97 percent of the wholesale cost of infant formula.' 79 Total
WIC savings from rebates in 2005 was roughly $1.6 billion.so Although
most states only implement a competitive bidding process for infant
formula, some states have implemented rebate contracts for other WIC
approved food items, such as juice and cereal.' 8 ' The competitive bidding
process is very economical. Essentially, private manufacturers bear costs
that otherwise would be placed on taxpayers to implement WIC.18 2
Manufacturers are willing to participate in the WIC rebate system because
the manufacturer that is awarded a WIC bid usually benefits from an
increased sale of their product to non-WIC customers.183 The increased
sale to non-WIC customers is accredited to the increased shelf space and
better placement of products from manufacturers that are awarded a WIC
contract. 184 Since WIC is funded through federal grants, rebate savings
allow states to serve more WIC participants. 85
Considering the WIC savings resulting from the use of manufacturer
rebates, policymakers should explore the use of manufacturer rebates under
SNAP. Each state should be encouraged to enter into contracts with
manufacturers to provide certain SNAP approved food items.
Manufacturer rebates would significantly cut SNAP benefit expenditures.
In light of the nation's current economic struggle, budget cuts to SNAP can
be sidestepped by making the program more economically sustainable.
B. Utilization of Smartphone Technology

A suggestion for both SNAP and WIC includes implementing
Smartphone technology that will allow for EBT transactions. Currently,

177.
178.
179.

7 C.F.R. § 246.16a(c)(4).
Oliveira & Frazio, supra note 4, at 13.
Joe Richardson, CRS Report for Congress,

Children Nutrition and WIC

Programs: Background and Recent Funding, July 12, 2006, at 14, available at
http://www.nationalaglawcenter.org/assets/crs/RL33307.pdf.

180. Id. at 15.
181. Id. at 14-15.
182. Id at 14.
183. Victor Oliveira, USDA Economic Research Service, Winner Takes (Almost) All:
How WIC Affects the Infant FormulaMarket, 9 AMBER WAVES 49, 52 (Sept. 2011),
available at http://www.ers.usda.gov/amber-waves/2011-september/infant-formulamarket.aspx.
184. Id at 53.
185. Id. at 51.
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technology has been developed to process credit card transactions.' Some
retail stores currently utilize this technology in place of cash registers.' 87
This technology can be used by farmers who, with prior vendor approval,
could accept EBT cards from SNAP and WIC participants. Allowing
farmers to use technology on their phone to accept EBT cards would
increase the overall access to food and it would have the added benefit of
being nutritious food. This technology would be especially helpful in rural
areas where there are limited food stores for SNAP participants, but there
are many farms.
Several farmers markets in Michigan have piloted a program in which
iPod touch technology is used to conduct point of sale transactions with
WIC and SNAP EBT cards.188 The technology used to make an EBT card
transaction is the same technology used to make credit and debit card
transactions, which minimizes costs to farmers.18 9 The iPod touch
technology allows program participants to view the remaining balance on
their EBT card.1 90 The technology is ideal for rural areas because it can be
used absent a phone line or electricity. 91 Utilizing Smartphone technology
will allow the use of EBT cards in farmers markets and on farms, which
will expand participants' access to healthy food. Increasing the number of
farmers and farmers markets that accept EBT cards could have a significant
impact on the amount of healthy foods available to WIC and SNAP
participants.
C. Consolidationof WIC and SNAP
Another suggestion to make both programs more effective and
efficient is to consolidate SNAP and WIC into one program. Although
consolidating both programs would be a drastic change, resources could be
conserved by unifying the two programs. Consolidating both programs
could cut back on resources spent on regulating and monitoring vendors
and firms because there would only be one program enforcing regulations
on stores. Not only could this make it easier on vendors and firms, but it

186. See AisleBuyer, http://www.aislebuyer.com/ (last visited Oct. 17, 2012).
187. Id.
188. Novo Dia Group, Mobile payment solution from Novo Dia Group enables
Michigan Farmers Markets to tap into the SNAP and WIC market (June 26, 2012),
http://www.novodiagroup.com/mobile-payment-solution-from-novo-dia-groupenables-michigan-farmers-markets-to-tap-into-the-snap-and-wic-market/; see also State
of Michigan WIC Division, (October 28, 2010), http://www.fns.usda.gov/wic/EBT
/201 Ougmpresentations/ElectronicCVBforWICandFMNP(Michigan).pdf.
189. Novo Dia Group, supra note 188.
190. Id.
191. Id.
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could also make it easier on participants. Vendors and firms may benefit
because they would only have to be approved once by the government and
they would only have one program regulating their store. Stores could also
conserve resources because they would only have to market towards one
program and time could be saved on determining the logistics of
implementing one program, rather than two. Participants may benefit
because they would not have to differentiate between SNAP approved
Additionally, consolidating both
stores and WIC approved stores.
spent by both programs to
currently
programs would eliminate resources
Both programs have their own eligibility
determine eligibility.
requirements. By consolidating the two programs, only one set of
eligibility requirements and one eligibility inquiry would be needed.
Conducting one check for participant eligibility, rather than two, could
improve the effectiveness and efficiency of implementing the programs.
Although this suggestion would need to be further developed in order to
make such a dramatic change feasible, consolidation of both programs is an
avenue that should be considered.
VII. CONCLUSION
WIC and SNAP are federal programs that provide food assistance to
low-income people. Although both programs provide additional resources
for purchasing food, they both function and operate very differently. On
one hand, WIC is a program created to address nutritional deficiencies,
where on the other hand, SNAP was created to be an income supplement.
Considering the size and the number of people participating in both
programs, these programs have a significant impact on our nation's overall
health.
The federal government should consider allowing states more
authority in regulating SNAP. Specifically, the federal government should
allow each state to establish criteria for approved foods and firm
requirements. The types of program approved foods should be seriously
reevaluated under SNAP. Limiting the types of SNAP approved foods to
nutritious items will encourage participants to make healthy food choices.
Additionally, SNAP approved stores will begin to shelve more healthy
food, which will cause an overall increase in access to healthy food. The
key to creating a more restrictive SNAP approved food list is to shift
decision making to the state level. Decision making and implementation
will be most effective if states, rather than the federal government, are
given the authority to create a list of nutritious, SNAP approved foods.
WIC and SNAP policy changes should also address cost
effectiveness. If states were given authority to enter into rebate contracts
with manufacturers for staple foods, the government could lower SNAP's
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WIC has been successful in implementing cost
operating budget.
containment practices, which has allowed the program to serve more
participants. Competitive bidding is such a resourceful tool because it
shifts most of the financial costs to private manufacturers. Allowing, or
even encouraging SNAP to adopt cost containment practices could
significantly decrease federal expenditures on the program. Program
consolidation is another policy change that could greatly increase
efficiency.
Policy changes to WIC and SNAP can have far reaching outcomes if
As
thorough consideration is given to each program's structure.
demonstrated, such policy changes have the ability to make a local impact,
such as increasing access to healthy foods and promoting individual
nutrition. In addition, policy changes can have a national impact, such as
containing federal spending, decreasing the rate of obesity and decreasing
healthcare costs associated with obesity. Through national efforts, changes
can be made to promote good nutrition and better health.
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"[I]t is insufficient to consider only the structures that might
guarantee the rights that constitute food sovereignty. It is also vital to
consider the substantive policies, and politics, that go to make up food
sovereignty."
"If we talk about food sovereignty, we talk about rights, and if we do
that, we must talk about ways to ensure that those rights are met across a
range of geographies, by everyone and in substantive and meaningful

ways."2
I. INTRODUCTION

Today, perhaps more than ever, an increasing portion of U.S. society
is paying attention to and asking questions about our food and agricultural
system. We are recognizing the immense consequences of the agricultural
"efficiencies" we valued and wrote into our policies in the seventies-for
example, growing corn "fence row to fence row" and the ease of
microwaved meals and prepackaged foods. 3 The increasingly global nature
of our food system and its consequences are becoming more apparent.
Food safety concerns-prompted by a growing number of foodborne
illness outbreaks and the government's response in the 2009 Food Safety
Modernization Act-loom large and seem increasingly unpredictable.
One direct response to this increased awareness is a growing
movement to support local food and smaller scale agriculture. This
movement is not simply about "big is bad, small is good;" its motivations
are broader, including: supporting local economies; concerns about food
safety; reactions to the globalized food system; environmental concerns;
supporting local community; issues of national security; prioritizing taste;

1. Raj Patel, What Does Food Sovereignty Look Like?, FOOD SOVEREIGNTY:
RECONNECTING FOOD, NATURE AND COMMUNITY

186, 192-93 (Hannah Wittman,

Annette Aurdlie Desmarais, & Nettie Wiebe eds., 2010).
2. Id. at 195.
3. The rallying cries to plant "fence row to fence row" and demand to "get big or
get out" are hallmarks of then Secretary of Agriculture Earl Butz's tenure at the United
States Department of Agriculture and have largely defined U.S. agricultural policy
since. See Tom Philpott, A Reflection on The Lasting Legacy of 1970s USDA Secretary
Earl Butz, GRIST.ORG, Feb. 8, 2008, http://grist.org/article/the-butz-stops-here/.
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and, asserting one's right and freedom to grow food and eat how one
chooses.
One of these movements is called "food sovereignty".
Food
sovereignty originated as a peasant movement in developing countries to
aid citizens in regaining some control over the food system. 4 The
movement has since spread around the world, finding support in developed,
as well as more developing, nations.' The food sovereignty movement
made its way to the United States and started showing up in national
headlines in March of 201 1.6
The food sovereignty movement takes a critical look at the current
food system and how policies have disenfranchised citizens' ability to
provide food for themselves and their communities. It envisions an
alternative model for our food system; it redefines relationships within the
food system, taking into consideration food safety, environmental concerns,
the rights of women, and the role of government without the influence of
corporations or international trade; it requires new laws and policies to
support the system.
Food sovereignty demands that policy makers and the greater society
find ways to support local and regional food systems. It prompts the
question: how can government support local and regional agriculture with
the smartest laws and regulations? The answer is, in part, to create scale
appropriate regulations that address the range of food and agricultural
operations that we have and those that will continue to develop.
This paper begins by introducing the current food and agricultural
system and its major players. Section III defines food sovereignty and
traces its development over the years. Section IV tells the story of the new
food sovereignty movements in the United States and identifies some
obstacles facing that movement. Section V discusses other ways state and
federal governments can, and are, supporting local and regional agriculture.
II. FOOD AND AGRICULTURE SYSTEM JURISDICTION

The current food and agriculture system is influenced by a number of
players with varying areas of jurisdiction. The federal governmentthrough Congress, the United States Department of Agriculture (USDA),
and the Food and Drug Administration (FDA)-plays a major role in
regulating the food and agriculture system. States (and their localities) play

4. La Via Campesina, What is La Via Campesina? The International Peasant's
Voice,Feb.9,20 11, http://viacampesina.org/en/index.php?option=comcontent&viewcategory&layout=blog&id=27&Itemid=44 [hereinafter What is L VC].
5. See id.
6. See infra § IV.
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a role in regulating food and agriculture primarily through their police
powers (regulating matters of health, safety, and morality). Although
traditional constitutional commerce clause jurisprudence limits
Congressional authority to matters of interstate commerce, there are some
circumstances in which Congress can regulate activities that take place
entirely within a state.7
Lastly, the United States' obligations in
international treaties and trade organization membership (particularly the
World Trade Organization (WTO)) heavily influence the food and
agriculture system in the United States. The following sections will discuss
each entity's jurisdictional reach and how each one influences the food and
agriculture system.
A. Congress' Ability to Regulate "Local" Issues: Wickard v. Filburn
Congress' power to regulate activities is limited, in part, by the
commerce clause, which permits Congress to regulate commerce between
the states, commerce with foreign nations, and commerce with the Indian
tribes.' It appears from the language of the clause that Congress would not
be permitted to regulate activities or behavior that occur entirely within a
state (intrastatecommerce). In 1942, however, a case about a farmer and
the wheat quota of the Agricultural Adjustment Act of 1938 made its way
to the Supreme Court and the Court held that Congress has the authority to
pass laws that cover entirely local matters.9 Although Wickard appears to
remain good law in light of the Supreme Court's recent decision on the
Patient Protection and Affordable Care Act, the Court's decision may have
limited Congress' authority under the commerce clause.' 0

7. U.S. CONST. art. I, § 8, cl. 3; Wickardv. Filburn,317 U.S. 111 (1942).
8. U.S. CONST. art. 1, § 8, cl. 3.
9. Wickard, 317 U.S. at 111. Since that time, over which matters and to what
extent this Congressional authority extends has remained a controversial subject. In
fact, Wickard remains an active part of Supreme Court jurisprudence. The most recent
test may come in the Court's decision about the Obama administration's health care
overhaul law. Adam Liptak, At Heart of Health Law Clash, a 1942 Case of a Farmer's

Wheat, N.Y. TIMEs, Mar. 20, 2012, at Al. The Court, over the years, has expanded and
contracted Congressional authority under the commerce clause. Compare United
States v. Lopez, 514 U.S. 549 (1995), Seminole Tribe v. Florida, 517 U.S. 44 (1996),
and City of Boerne v. Flores, 521 U.S. 507 (1997) (narrowing Congress' commerce
power), with Heart of Atlanta Motel v. U.S., 379 U.S. 241 (1964) and Gonzalez v.
Raich, 545 U.S. 1 (2005) (broadening Congress' commerce power).
10. Nat'l Fed'n of Indep. Bus. et al. v. Sebelius, Nos. 11-393, 11-398, 11-400
(U.S. June 28, 2012).
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1. Homegrown Wheat
In 1938, Congress passed the Agricultural Adjustment Act." One
purpose of the Act was to control the amount of wheat and other
commodities in the stream of commerce in order to regulate price
fluctuations.12 An amendment to the Act set a wheat acreage allotment that
limited the volume of wheat an individual farmer was permitted to grow.' 3
Any wheat grown beyond that quota ("farm marketing excess") was subject
to a market penalty.14 If a farmer exceeded his allotment and did not pay
the penalty or surrender the excess to the Secretary of Agriculture, the
farmer would not receive his "marketing card," which was necessary if the
farmer wanted to sell his allotted wheat.' 5
Mr. Roscoe Filburn was a small-scale farmer in Ohio and raised a
small herd of dairy cattle and poultry and grew a small acreage of winter
wheat. In 1941, Filburn planted 23 acres of wheat, which amounted to
11.9 acres more than he was allowed under the Act." The wheat Filbum
planted was intended for a variety of end uses: some of it would be sold,
some would be fed to the poultry and livestock on his farm (some of which
would be sold), some would be used in making flour for his own family's
consumption, and the rest would be kept for reseeding the following year.
The extra acreage of wheat production triggered the Act's penalty.' 9
Because Filburn did not pay the penalty or surrender the excess, he was
denied his marketing card.20

11.

Agricultural Adjustment Act of 1938, ch. 30, 52 Stat. 31 (codified as amended at

7 U.S.C. §§ 1281-1393 (2006)).
12. 7 U.S.C. § 1282 (2006). "[T]o regulate interstate and foreign commerce in
cotton, wheat, corn, and rice to the extent necessary to provide an orderly, adequate,
and balanced flow of such commodities in interstate and foreign commerce through
storage of reserve supplies, loans, marketing quotas . . ." Id.; Wickard, 317 U.S. at 115
13. 55 Stat. 203 (codified as amended at 7 U.S.C. § 1340 (2006)). In 1940, as per

the amendment, the wheat acreage allotment was 11.1 acres. Wickard, 317 U.S. at
114-15.
14. Wickard, 317 U.S. at 114-15.
15. Id.; Jim Chen, Filburn'sLegacy, 52 EMORY L. J. 1719, 1735-36 (2003).
16. Wickard, 317 U.S. at 114. For more on Roscoe Filburn the man, see Jim Chen,
Filburn's Legacy, 52 EMORY L.J. 1719, 1733-34 (2003) (highlighting the fifth
generation Ohio fanner's strong sense of pride, recorded in a family biography: 'I
never worked for another man in my life.").
17. Wickard, 317 U.S. at 114-15.
18. Id. at 114.
19. Id. at 114-15. The 11.9 extra acres yielded 239 bushels of wheat, and with a 49
cent per bushel penalty, Filbum was assessed a penalty totaling $117.11. Id.
20. Id. at 115.
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2. The "Effects Test"

Filbum challenged the authority of Congress to pass the Agricultural
Adjustment Act, alleging a violation of the commerce clause because the
Act extended federal regulation to production of a good intended only for
on-farm consumption and not for interstate commerce.21 The wholly local
character of the activity being regulated, it was argued, resulted in a limited
22
(or indirect), if any, effect on interstate commerce.
In denying Filbum's claim, the Court rejected the earlier more
formulaic test for finding commerce clause jurisdiction and embraced the
"effects test." 23 The effects test holds that in order to decide whether an
activity falls under Congress' commerce power, one must look at the
economic effect of the activity on interstate commerce.24 In this case, the
production of wheat, even if solely for home consumption, has an effect on
the interstate market for wheat.25 The homegrown wheat "supplies a need
of the man who grew it which would otherwise be reflected by purchases in
the open market. Home-grown wheat in this sense competes with wheat in
commerce."26 Additionally, the effects test looks at the impact of the local
activity in the aggregate in order to determine impact on interstate
The Court wrote: "That appellee's own contribution to the
commerce.
demand for wheat may be trivial by itself is not enough to remove him
from the scope of federal regulation where, as here, his contribution, taken
together with that of many others similarly situated, is far from trivial."28
3. Wickard v. Filburn Today
The Supreme Court's recent decision on the Patient Protection and
Affordable Care Act articulated a limitation on Congress' authority under

21.
22.

Id. at 113-14.
Id at 119.

23. Id at 120. "[Q]uestions of the power of Congress are not to be decided by
reference to any formula which would give controlling force to nomenclature such as

'production' and 'indirect' and foreclose consideration of the actual effects of the
activity in question upon interstate commerce." Id.
24. Id. at 124. Chief Justice Harlan Stone had previously summarized the reach of
the commerce power at that time: '[The commerce power] extends to those activities
intrastate which so affect interstate commerce, or the exertion of the power of Congress
over it, as to make regulation of them appropriate means to the attainment of a

legitimate end, the effective execution of the granted power to regulate interstate
commerce."' Id (citing U.S. v. WrightwoodDairyCo., 315 U.S. 110 (1924)).
25. Id. at 125-27.

26. Id at 128.
27. Id at 127-28.
28.

Id at 127-28.
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the commerce clause.29 One concern in the lead up to the decision was
whether, or to what extent, Wickard v. Filburn would be limited or
rejected. In his majority opinion, Chief Justice Roberts described Wickard
as having set the high-water mark for Congressional reach into intrastate
activity under the commerce clause.30 Chief Justice Roberts noted that in
the aggregate consumers' decisions not to purchase wheat on the open
market and consumers' decisions not to purchase health insurance both
impact the price of those goods and services.3 Under Wickard's holding,
Congress would be able to regulate those activities because of the
substantial effect on interstate commerce due to the impact of aggregated
activity. 32 The distinction between Wickard and the health insurance
mandate, however, is that
[t]he farmer in Wickard was at least actively engaged in
the production of wheat, and the Government could
regulate that activity because of its effect on commerce.
The Government's theory here would effectively override
that limitation, by establishing that individuals may be
regulated under the Commerce Clause whenever enough of
them are not doing something the Government would have
them do.33
The Supreme Court's holding that the individual mandate cannot be upheld
under the commerce clause focuses on fact that Congress was trying to
regulate a consumer's inaction, or the consumer's failure to engage in
commerce. 34 It appears that the Congress' authority to regulate activity
under Wickard remains-Congress continues to have the authority to
regulate entirely local matters if, in the aggregate, there is a substantial
effect on interstate commerce, as long as there is an activity (and not an
absence of action) that is being regulated. 35 Although the Supreme Court's
29. Nat'l Fed'n of Indep. Bus. et al. v. Sebelius, Nos. 11-393, 11-398, 11-400, slip
op. at 17-27 (U.S. June 28, 2012).
30. Id. at 21 (quoting UnitedStates v. Lopez, 514 U.S. 549, 560 (1995)).

31.

Id.

32.
33.
34.

Id.
Id. at 22.
Id. at 20 (noting "[the individual mandate] instead compels individuals to

become active in commerce by purchasing a product, on the ground that their failure to
do so affects interstate commerce. Construing the Commerce Clause to permit
Congress to regulate individuals precisely because they are doing nothing would open
a new and potentially vast domain to congressional authority.").
35. See id. at 17-27. The Court, at the time of its decision in Wickard, recognized a
limit to Congress' power under the commerce clause. The Court held that "[e]ven
today, when this power has been held to have great latitude, there is no decision of this
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commerce clause jurisprudence has expanded and contracted throughout
the years since Wickard was decided, Congress' authority under Wickard
remains.36
B. FederalLevel
Congress, through the commerce clause, holds a significant amount of
authority over the food and agriculture system. 37 Congress delegates most
of its oversight of the food and agriculture system to two main federal
agencies: USDA and FDA.
1. United States DepartmentofAgriculture
USDA is a large department within the executive branch with
seventeen agencies and seventeen offices covering a wide range of issues,
including animal health, biotechnology, education and research, energy,
emergency preparedness and disaster response, the farm bill, food and
nutrition, food safety, forestry, homeland security, marketing and trade,
natural resources and environment, plant health, and rural and community
For purposes of this paper, USDA's authority over meat
development.
and poultry-slaughter and inspection rules, labeling, and food safety-is
the most relevant.

Court that such activities may be regulated where no part of the product is intended for
interstate commerce or intermingled with the subjects thereof." Wickard, 317 U.S., at
120de.
36. See Nat'l Fed'n , at 17-27. Although it seems Congress' power to regulate
activity under Wickard was not significantly affected by the Supreme Court's
healthcare decision, it remains to be seen how this restriction of the commerce clause
impacts Congress' actions in the future. See Nina Totenberg, Health Care Decision
Hinges
on
a
Crucial
Clause,
NPR.ORG
June
11,
2012,
http://www.npr.org/2012/06/11/154583824/health-care-decision-hinges-on-a-crucialclause.
37. U.S. CONST. art. 1, § 8, cl. 3.
38. USDA Topics, http://www.usda.gov/wps/portal/usda/usdahome?navid=TOPICS
(last visited Oct. 29, 2012). The seventeen agencies are: Agricultural Marketing
Service; Agricultural Research Service; Animal and Plant Health Inspection Service;
Center for Nutrition Policy and Promotion; Economic Research Service; Farm Service
Agency; Food and Nutrition Service; Food Safety and Inspection Service; Foreign
Agricultural Service; Forest Service; Grain Inspection, Packers and Stockyards
Administration; National Agricultural Library; National Agricultural Statistics Service;
National Institute of Food and Agriculture; Natural Resources Conservation Service;
Risk Management Agency; Rural Development. USDA Agencies and Offices,
http://www.usda.gov/wps/portal/usdalusdahome?navid=AGENCIESOFFICES C (last
visited Oct. 29, 2012).
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Through the Food Safety and Inspection Service (FSIS), USDA is
charged with "ensuring that the nation's commercial supply of meat,
poultry and egg products is safe, wholesome, and correctly labeled and
packaged."3 9 Generally, under the three authorizing statutes, in order for
meat, poultry, and egg products to be sold in interstate commerce an FSIS
inspector must be on the premises of the slaughter facility and must inspect
the products to ensure compliance with U.S. food safety standards. 40 The
meat must be labeled as having passed USDA inspection. 41 FSIS is also
the agency that promulgates rules about slaughter and inspection. 42 Those
rules cover pre- and post-slaughter inspection,4 3 labeling," sanitation, and
hazard analysis and critical control point (HACCP) systems requirements,46
among other things.
While states have the authority to promulgate laws and regulations
that cover slaughter and inspection of meat, poultry, and egg products that
will be distributed solely intrastate, Congress provided a way for the states
and federal government to cooperate on these issues.4 7 In order for states to
receive the benefits from cooperation with the federal governmentfunding, advisory assistance, technical and laboratory assistance, and
training-the state must create and implement a meat inspection program
that is at least equal to the federal requirements.4 8 This cooperation
provision is important because it means that for many states, the federal
requirements are (at least) the baseline for all meat inspection and slaughter
in the state. Additionally, if the states cooperate with the federal
government in this way, the federal government has a somewhat active role
in the states' activities.

39. USDA,
Food Safety
and
Inspection Service, About
FSIS,
http://www.fsis.usda.gov/About FSIS/index.asp (last visited Oct. 29, 2012).
40. Federal Meat Inspection Act, 21 U.S.C. §§ 601-695 (2006); Poultry Products
Inspection Act, 21 U.S.C. §§ 451-471 (2006); Egg Products Inspection Act, 21 U.S.C.
§§ 1031-1056 (2006).
41. E.g., 21 U.S.C. § 607 (2006).
42. Food Safety and Inspection Service, Department of Agriculture, 9 C.F.R. §§
300.1-.2 (2012).
43. Ante-Mortem

Inspection, 9 C.F.R.

§§ 309.1-309.18 (2012); Post-Mortem

Inspection, 9 C.F.R. §§ 310.1-310.25 (2012).
44. Labeling, Marking Devices, and Containers, 9 C.F.R. §§ 317.1-317.400 (2012).
Sanitation, 9 C.F.R. §§ 416.1-416.17 (2012).
46. Hazard Analysis and Critical Control Point (HACCP) Systems, 9 C.F.R. §§
417.1-417.8 (2012).
47. 21 U.S.C. § 661 (2006).
48. 21 U.S.C. § 661(a).
45.
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2. FoodandDrug Administration
FDA is housed within the Department of Health and Human Services
(HHS) and, like USDA, covers a wide range of topics. 4 9 The division of
jurisdiction between USDA and FDA can seem a bit complicated, but
basically breaks down this way: USDA has jurisdiction over meat and
poultry, and FDA has jurisdiction over all other food items.o
Historically, the FDA focused on issues surrounding adulteration and
misbranding, motivated by a desire for consumer protection and food
safety. With the passage of the Food Safety Modernization Act in 2009,
FDA's authority over food safety issues expanded to include mandatory
recall authority and some on-farm regulatory jurisdiction (i.e., in the form
of produce safety standards).52
FDA's authority surrounding adulteration and misbranding comes in
the form of regulations about standards of identity for ingredients, labeling,
and packaging. Standards of identity set forth specific descriptions of what
constitutes a particular food product, so that only those products that meet
the requirements can use the name of the product.53 FDA's regulations also

49. In addition to food, FDA regulates drugs; medical devices; vaccines, blood and
biologics; animal and veterinary issues; cosmetics; radiation-emitting products; and
tobacco products. FDA, http://www.fda.gov/ (last visited Nov. 11, 2012).
50. Food Safety - An Overview, The National Agricultural Law Center,
http://www.nationalaglawcenter.org/assets/overviews/foodsafety.html (last visited Nov.
11, 2012). In terms of food products that contain meat, if the food product contains 3%
or less meat, FDA retains jurisdiction. FDA Investigations Operations Manual (2012),
available at http://www.fda.gov/downloads/ICECIInspections/
3-1,
Exhibit
IOM/ucml27390.pdf.
51. Food Labeling - An Overview, The National Agricultural Law Center,
(last visited
http://www.nationalaglawcenter.org/assets/overviews/foodlabeling.html
Nov. 11, 2012). The FDA continues to regulate food ingredients and packaging,
labeling and nutrition, and food safety concerns. FDA, http://www.fda.gov/Food/
default.htm (last visited Nov. 3, 2012).
52. See 21 U.S.C. § 350h (2006) (standards for produce safety), 21 U.S.C. § 3501
(2006) (mandatory recall authority). The New FDA Food Safety Modernization Act,
FDA, http://www.fda.gov/Food/FoodSafety/FSMA/default.htm (last visited Nov. 3,
2012).
53. The Federal Food Drug and Cosmetic Act directs the Secretary of Health and
Human Services, in order to "promote honesty and fair dealing in the interest of
consumers, . . . [to] promulgate regulations fixing and establishing for any food, under
its common or usual name so far as practicable, a reasonable definition and standard of
identity." 21 U.S.C. § 341 (2006). A food product that does not comply with the
standard of identity and purports to be that food will be considered misbranded and a
violation of the law. 21 U.S.C. § 343 (2006). The standards of identity are found at 21
C.F.R. pts. 131 - 169 (2012) (covering products such as milk and cream, cheese, frozen
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require certain information to be included on the label of a food product: a
16
55
54
statement of identity, statement of net contents, statement of origin,
statement of ingredients,5 and nutrition labeling.58 All food products sold
must comply with these FDA rules.
Another area of FDA jurisdiction (and source of much controversy)
surrounds the regulation of raw milk. Under FDA rules, it is illegal to sell
raw milk interstate.59 States, however, are permitted to decide whether to
allow raw milk sales within the state's borders. 60 Each state promulgates
the laws and regulations surrounding raw milk sales; for example, the state
will decide what kind of inspection and licensing regime is required and
where those raw milk sales may take place (at the retail level, on-farm, or
through herd-shares).
3. ConcurrentJurisdiction
Although historically both FDA and USDA addressed food safety
concerns, it was USDA that dealt mainly with food safety, particularly
because of its jurisdiction over meat and poultry. After the passage of the
Food Safety Modernization Act of 2009, FDA's jurisdiction over food
safety concerns increased greatly.6 The division of jurisdiction over food
safety concerns-for facility inspections, on-farm inspections, traceability,
and recalls, for example-is sometimes confusing, and it is not always
clear where one agency's jurisdiction ends and the other's begins.62 For
desserts, canned fruits, fruit pies, vegetable juices, fish and shellfish, cacao products,
margarine, and sweeteners and table syrups).
54. 21 C.F.R. § 101.3 (2012).
55. 21 C.F.R. § 101.105 (2012).
56. 21 C.F.R. § 101.5 (2012).
57. 21 C.F.R. § 101.4 (2012).
58. 21 C.F.R. §§ 101.9, 101.10, 101.12.
59. 21 C.F.R. § 1240.61(a) (2012). See Farm-to-ConsumerLegal Defense Fund v.
Sebelius, 734 F. Supp. 2d 668 (N.D. Iowa 2010) (plaintiffs challenging FDA's
authority to ban interstate sale of raw milk); see also Farm-to-ConsumerLegal Defense
Fund v. Sebelieus, 2012 WL 1079987 (N.D. Iowa 2012) (granting defendants' motion
to dismiss and motion for summary judgment based on lack of subject matter
jurisdiction and lack of standing of any plaintiff).
60. For a state-by-state illustration of raw milk laws, see Farm-to-Consumer Legal

Defense Fund Map, http://www.farmtoconsumer.org/raw milk map.htm (last visited
Nov.

11,

2012), and Real Raw Milk Facts State Laws and Regulations,

http://www.realrawmilkfacts.com/raw-milk-regulations (last visited Nov. 11, 2012).
61. FDA Food Safety Modernization Act, Pub. L. No. 111-353, 124 Stat. 3885
(codified as amended in scattered sections of21 U.S.C.).
62. In order to streamline work and reduce confusion about jurisdiction, some have

called for the establishment of one food safety agency. See Helena Bottemiller, AEl
Calls for Single Food Safety Agency, Better Foodborne Illness Surveillance, FOOD
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purposes of this paper, it is enough to note that FDA has a significant
amount of authority over food safety through a number of avenues.
4. FederalLaws/Regulations and Small-Scale Producers

Of the many laws and regulations that the food and agriculture
industry is subject to, some entail more effort-financial, paperwork,
personnel-and may impact smaller businesses more substantially than
larger businesses.
For example, as per the recent Food Safety
Modernization Act, facilities are required to implement a hazard analysis
and risk-based preventive control plan, which includes a large number of
tasks, including: creation of a hazard analysis, implementation of
preventive controls, monitoring, establishment of corrective action,
verification, record keeping, creation of a written plan and documentation,
and a requirement to reanalyze the plan.6 3 For small businesses that lack
sufficient staffing and/or funds to maintain these documents, compliance
with the rules as written may cause the business to close or otherwise be
affected negatively. Lawmakers need to keep the size differences in mind
and create laws and regulations that achieve the goal of the legislation but
also do not unintentionally cause these smaller-scale producers to go out of
business.
Within the federal government's regulation of the food and
agriculture system, however, there exist a number of exemptions and
separate rules for small operations. For example, producers that slaughter
less than 1,000 chickens a year and meet a couple other requirements are
exempt from the poultry slaughter inspection rules.64 Producers that sell
eggs from a flock of 3,000 or less hens are exempt from the egg inspection
rules.65 Under the Federal Food, Drug, and Cosmetic Act, small businesses
are exempt from or must comply with special requirements for nutrition

SAFETY NEWS, Apr. 26, 2012, http://www.foodsafetynews.com/2012/04/aei-calls-forsingle-food-safety-agency-better-foodborne-illness-surveillance/.
63. 21 U.S.C. § 350g (2006).
64. 21 U.S.C. §§ 464(c)(1), (4) (2006) (also exempting from the poultry inspection
rules producers that slaughter poultry for their own personal use and those that perform
custom slaughter). But see 21 U.S.C. § 623 (2006) (exempting from meat inspection
only those producers who slaughter for personal use and those who do custom
slaughter).
65. 21 U.S.C. § 1044(a)(7) (2006); 9 C.F.R. § 590.100 (2012); see Draft Guidance
for Industry: Questions and Answers Regarding the Final Rule, Prevention of
Salmonella Enteritidis in Shell Eggs During Production, Storage, and Transportation,
Sections III A-B, July 2011, http://www.fda.gov/Food/GuidanceCompliance
Regulatorylnformation/GuidanceDocuments/FoodSafety/ucm262206.htm#Question
(last visited Nov. 3, 2012).
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labeling.66 Most recently, in August 2012, under the USDA's new
Cooperative Interstate Shipment Program, Ohio became the first state
whose small-scale meat producers will be allowed to sell meat products
from small state-inspected facilities across state lines.6 7
Additionally, the Food Safety Modernization Act (FSMA) contains
provisions that incorporate size-specific considerations. For example,
FSMA directs the FDA to consider the size of a business when
promulgating regulations on the inspection of records.68 FSMA amended
the definition of "retail food establishment"-which is excluded from the
food facility registration requirements-to include direct sales operations
(farmers markets, roadside stands, CSAs, and any other direct sales
operations the Secretary determines should be included). 6 9 The provisions
regarding hazard analysis and risk-based preventive controls, mentioned
above, contain modified requirements for small and very small business
(defined by limited monetary value). 70 The standards for produce safety
not only mandate flexibility for small businesses, but also exempt farms
that sell through direct marketing (subjecting them to certain labeling
requirements).71
While the federal government does not always take size and scale into
account when writing laws or promulgating regulations, there are some in
existence that provide a good launching point for the laws and regulations
that will come.
C. State Level
State jurisdiction over the food and agriculture system is derived
mainly through the state's police powers. States (and the municipalities, as
delegated) generally have authority over restaurant and food processing
licensing and inspection; for example, rules about restaurant health
66. 21 U.S.C. § 343(q)(5) (2006); 21 C.F.R. §§ 101.9(j)(1), (18) (2012); Small
Business Nutrition Labeling Exemption Guidance, FDA, May 7, 2007,
http://www.fda.gov/Food/GuidanceComplianceRegulatorylnformation/GuidanceDocu
ments/FoodLabelingNutrition/ucm053857.htm.
67. Helena Bottemiller, Ohio First State to Gain Interstate Approval for Small,
Local
Meat
Plants,
FOOD
SAFETY
NEWS,
Aug.
10,
2012,
http://www.foodsafetynews.com/2012/08/ohio-first-state-to-gain-interstate-approvalmedium=email&utm
for-small-local-meat-plants/?utm_source=newsletter&utm_
campaign= 12081 0#.UCUfhURUO-8.
68. 21 U.S.C. § 350c(b) (2006).
69. 21 U.S.C. § 350d(c) (exempting retail food establishments from the registration
requirements); 21 C.F.R. § 1.227(b)(1 1) (2012); Food Safety Modernization Act, Pub.
L. No. 111-353, § 102(c), 124 Stat. 3885 (2009).
70. 21 U.S.C. § 350g(l).

71.

21 U.S.C. §§ 350h(b)(3), (f).
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inspections, food handler licensing, food safety regulations (to a certain
degree), and whether to allow intrastate sales of raw milk are all decided on
a state or municipal level.
Additionally, as mentioned above, states share jurisdiction over some
meat and poultry processing facilities when they act in partnership with the
federal government.72 While the federal government's rules on slaughter
set the baseline, when a state acts in cooperation with the federal
government the state is permitted to set higher standards and is the entity
that enforces those rules.73
Lastly, as will be discussed later in this paper, states decide whether
to pass "cottage food" laws that set different rules for home-made goods
for sale within their borders.74 Cottage food laws allow homemade goods
to bypass, or be subject to different, regulations dealing with licensure and
inspection. 75 Often these goods are deemed "non-potentially hazardous"
and include items such as baked goods, granola, and jams (items that pose a
lesser food safety risk).76 Currently, there are forty-two states that have
some sort of cottage food laws and there are several more that are working
towards implementing similar legislation.77
D. InternationalLevel
International trade rules and conmitments play a significant role in
the United States' food and agriculture system. The United States'
presence in the World Trade Organization (WTO) requires that the U.S.
behave in a certain way toward international trade, with food and
agricultural commodities being a sizeable portion of the international trade.
The laws that Congress passes, such as the Farm Bill, must comply with
WTO agreements, other international bilateral and multilateral treaties, and
any free trade agreements into which the United States has entered.
The main provisions under WTO laws that the U.S. must comply with
are the principles of non-discrimination: most favored nation and national
treatment. The "most favored nation" principle declares that any benefit
that a member country gives to any other country must be afforded to all

72.

21 U.S.C. § 661 (2006).

73. Id.
74. See infra § V.B.
75. See infra §V.B.
76. See infra § V.B.
77. Harvard Food Law and Policy Clinc Publishes State Food Policy Toolkit,
Harvard Food and Law Policy Clinc, http://blogs.law.harvard.edu/foodpolicyinitiative
/2012/12/03/harvard-food-law-and-policy-clinic-publishes-state-food-policy-toolkit/
(last visited January 4, 2013)
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other WTO member countries for like products. 8 For example, if the
United States sets its tariff rate for bananas as 10% for a country in Central
America, it could not charge a 15% tariff rate to other WTO member
countries that want to export bananas to the U.S. The United States is
required to treat all member countries the same. The "national treatment"
principle requires that member countries treat foreign products no less
favorably than they treat their domestic products. 7 9 This principle is meant
to prevent governments from instituting protectionist policies to the
detriment of foreign trade partners.
The United States has run afoul of WTO agreements with some of its
agricultural policies, namely cotton subsidies.80 In 2005 and 2008, the
United States cotton subsidy program was found to be a violation of WTO
law." The United States and Brazil entered into a settlement agreement
over the U.S. cotton subsidy program, in which the U.S. agreed to pay
$147.3 million per year to Brazil until the next Farm Bill was passed or
another mutually agreed upon solution was reached. 82 As illustrated here,
international trade agreements are significant players in determining
domestic food and agricultural policies.
III. DEFINING FOOD SOVEREIGNTY
Food sovereignty has emerged as an alternative vision for food and
agriculture systems around the world. Over the years, the definition of
food sovereignty has developed and changed, due in part to its responsive
character and to the increasing number of stakeholders that contribute new
and differing values and goals. It is important to define food sovereignty
for a number of reasons.
First, defining food sovereignty helps to clarify and accomplish the
goals of the movement. The proponents of food sovereignty are seeking to
implement a new food system that addresses the deficiencies of the current
corporate food regime. Without a solid understanding of the motivations

78. General Agreement on Tariffs and Trade, art. 1, Oct. 30, 1947, 61 Stat. A-ll, 55
U.N.T.S. 194, 197-98.
79. General Agreement on Tariffs and Trade, art. III, Oct. 30, 1947, 61 Stat. A-1 1,
55 U.N.T.S. 194, 206.
80. SUSAN A. SCHNEIDER, FOOD, FARMING, AND SUSTAINABILITY: READINGS IN
AGRICULTURAL LAW 77 (Carolina Academic Press 2011). Subsidies are generally
suspect under WTO law, which is why direct payments were decoupled from
production in the early 1990s. Id. at 67-68.
81. Id. at 77.
82. Id at 77-78.
83. See Madeleine Fairbairn, Framing Resistance: InternationalFood Regimes &
the Roots of Food Sovereignty, FOOD SOVEREIGNTY: RECONNECTING FOOD, NATURE
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and underlying goals, it will be difficult to craft solutions (here, through the
use of scale appropriate regulations) that will accomplish those goals.
Madeleine Fairbairn, in her essay FramingResistance: InternationalFood
Regimes & the Roots of Food Sovereignty, writes: "The way that

movements frame their ideas influences their likelihood of success as well
as the very form taken by their struggle." 8 4
Second, defining food sovereignty helps distinguish what is not food
sovereignty. For example, although the notion of food security is similar to
food sovereignty, it is distinct in significant ways. The idea behind food
sovereignty rejects the current corporate and international food regime,
while the ideas of food security operate within and support the current
system. Additionally, movements that may look like food sovereignty at
first glance, such as the proposed legislation in Utah8 ' and New
Hampshire 8 6 that increased protection for locally made products and would
have criminalized federal regulation of said local products, is less of a food
sovereignty statement and more of a anti-regulation statement. 7 Again,
being able to distinguish what is and what is not food sovereignty aids in
identifying and accomplishing the goals of food sovereignty.
A. Food Sovereignty and its Development
1. 1996 Definition

La Via Campesina first introduced the concept of food sovereignty in
1996 at the World Food Summit.88 At that time, discussions at the summit
AND COMMUNITY

15, 27 (Hannah Wittman, Annette Aur6lie Desmarais, & Nettie

Wiebe eds., 2010). La Via Campesina "propose[s] . . . an alternative that more
faithfully relays the needs of small farmers and conjures the image of an alternative
regime in which these needs might better be met." Id.
84. Id. at 15.

85.

S.B. 34, 59th Leg., Gen. Sess. (Utah 2012).

86. H.B. 1650, 77th Leg., Reg. Sess. (N.H. 2012).
87. Neither Utah nor New Hampshire ultimately passed these pieces of legislation,
but the mere fact that these types of legislation were proposed reflects the atmosphere
surrounding federal regulation of the food system. See Dan Flynn, NH Food Freedom
Bill Calls for Jailing Feds, FOOD SAFETY NEWS, Jan. 25, 2012,
http://www.foodsafetynews.com/2012/01/nh-food-freedom-bill-calls-for-jailing-

federal-officials; Dan Flynn, NH May Drop Licensing in Name of Food Freedom,
FOOD SAFETY NEWS, Feb. 9, 2012, http://www.foodsafetynews.com/2012/02/second-

nh-law-drops-licensing-in-name-of-food-freedom; Dan Flynn, Jail Time Proposedfor
Helping Federal Food Safety Officials, FOOD SAFETY NEWS, Jan. 23, 2012,
http://www.foodsafetynews.com/2012/01/jail-time-proposed-for-helping-federal-foodsafety-officials/.
88. Hannah Wittman, Annette Desmarais & Nettie Wiebe, The Origins & Potential
of Food Sovereignty, FOOD SOVEREIGNTY: RECONNECTING FOOD, NATURE AND
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and at the World Trade Organization negotiations focused on food
security. 89 Dan Glickman, former U.S. Secretary of Agriculture, said: "It
was with food security in mind that the United States crafted its proposal
for the next round of WTO negotiations ... We want to give [developing
countries and least developed countries] the ability to import the food they
need to feed their people."9 o
In anticipation of the focus on and in rejection of food security as a
reason to liberalize trade, La Via Campesina defined food sovereignty as
"the right of each nation to maintain and develop its own capacity to
produce its basic foods respecting cultural and productive diversity."9' The

COMMUNITY 1, 3 (Hannah Wittman, Annette Aur6lie Desmarais, & Nettie Wiebe eds.,
2010). La Via Campesina's Position on Food Sovereignty that was presented at the
World Food Summit was first conceived at a conference earlier in the year. Id. at 2.
Peasant and farm leaders gathered in Tlaxcala, Mexico, for the Second International
Conference of La Via Campesina in early 1996, where they discussed food sovereignty
as a replacement for the notion of "food security." Id. For these farmers, the pursuit of
"food security" would ignore parts of the food production system that needed to be
addressed. Id. Food security is defined as "'a situation that exists when all people, at
all times, have physical, social and economic access to sufficient, safe and nutritious
food that meets their dietary needs and food preferences for an active and healthy
life."' Id. at 3. The attendees at the conference rejected the idea of "food security"
because it "invites an interpretation towards food related policies that emphasize
maximizing food production and enhancing food access opportunities, without
particular attention to how, where and by whom the food is produced." Id.
89. See id. at 2-3. The focus on food security and the use of international trade to
achieve food security had been gaining traction prior to the World Food Summit in
1996.
The World Bank continues to promote [a] neoliberal perspective on food security,
which requires that countries "refrain from costly self-sufficiency policies and
specialize in producing the commodities which are most profitable for them." The free
trade policies pursued by the WTO also played a prominent role in the neoliberalization
of food security. As McMichael observes, "The shift in the 'site' of food security from
the nation-state to the world market was engineered during the Uruguay Round (19861994)" of the WTO negotiations.
Fairbaim, supra note 83, at 25.
90. Steve Suppan, Challengesfor Food Sovereignty, 32 FLETCHER F. WORLD AFF.
111 (2008) (quoting USDA, Press Release No. 0239.00, July 17, 2000, "Address by
U.S. Secretary of Agriculture Dan Glickman to the United Nations Economic and
Social Council").
91. Patel, supra note 1, at 188. The longer definition is as follows:
Long-term food security depends on those who produce food and care for the natural
environment. As the stewards of food producing resources we hold the following
principles as the necessary foundation for achieving food security False Food is a basic
human right. This right can only be realized in a system where food sovereignty is
guaranteed. Food sovereignty is the right of each nation to maintain and develop its
own capacity to produce its basic foods respecting cultural andproductive diversity.
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definition focused on the rights of nations to produce their own food on
their own land and that food sovereignty was a necessary precondition to
food security. 92
2. 2002 Definition
In 2002, the definition took on a more expansive character, touching
on subjects of domestic sustainable development, self-reliance, restricting
dumping of commodities on domestic markets, and the importance of smart
trade policies:
Food sovereignty is the right of peoples to define their own
food and agriculture; to protect and regulate domestic
agricultural production and trade in order to achieve
sustainable development objectives; to determine the
extent to which they want to be self-reliant; to restrict the
dumping of products in their markets; and to provide local
fisheries-based communities the priority in managing the
Food
use of and the rights to aquatic resources.
sovereignty does not negate trade, but rather, it promotes
the formulation of trade policies and practices that serve
the rights of people to be safe, healthy and ecologically
sustainable production. 93
Raj Patel characterized the 2002 food sovereignty definition as "cautious,"
noting that "[t]he diversity of opinions, positions, issues and politics bursts
through the text." 94
3. 2007 Definition - the Nydlni Declaration
In 2007, La Via Campesina set forth the Ny6l6ni Declaration that
defined food sovereignty as "the right of peoples to healthy and culturally
appropriate food produced through ecologically sound and sustainable
methods, and their right to define their own food and agriculture system." 95
This version of food sovereignty is even broader than the 2002 definition

We have the right to produce our own food in our own territory. Food sovereignty is a
precondition to genuine food security.
Id. (citations omitted) (emphasis added).

92. Id.
93.

Id. at 189 (quoting Peoples Food Sovereignty Network 2002:1).

94. Id.
95. NydlIni Declaration 2007, www.nyeleni.org/spip.php?article290
Nov. 6, 2012).

(last visited
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and contains some potentially contradictory content. 9 6 The declaration
states that food sovereignty "puts those who produce, distribute and
consume food at the heart of the food systems and policies." 97 As Patel
notes, that definition includes everyone, including the inter- and trans98
It is
national corporations that advocates of food sovereignty reject.
likely that the crafters of the Ny616ni Declaration intended that phrase to
include only natural persons, rather than legal persons. 99 The Nyel6ni
Declaration challenges the world's reliance on neo-liberalism and global
capitalism.
B. Main Points
Despite the broadening definition, there are a few main points that
form common threads through the definitions of food sovereignty: the
continued role for government; the importance of food safety; and the decorporatization and de-commodification of the food system.
1. Role of Government
Food sovereignty envisions a continued and central role of
government in pursuit of its goals."oo Proponents of food sovereignty are

96. See Patel, supra note 1, at 190. A more complete definition is as follows:
Food sovereignty is the right of peoples to healthy and culturally appropriate food
produced through ecologically sound and sustainable methods, and their right to define
their own food and agriculture systems. It puts those who produce, distribute and
consume food at the heart of food systems and policies rather than the demands of
markets and corporations. It defends the interests and inclusion of the next generation.
It offers a strategy to resist and dismantle the current corporate trade and food regime,
and directions for food, farming, pastoral and fisheries systems determined by local
producers. Food sovereignty prioritizes local and national economies and markets and
empowers peasant and family farmer-driven agriculture, artisanal fishing, pastoralistled grazing, and food production, distribution and consumption based on
Food sovereignty promotes
environmental, social and economic sustainability.
transparent trade that guarantees just income to all peoples and the rights of consumers
to control their food and nutrition. It ensures that the rights to use and manage our
lands, territories, waters, seeds, livestock and biodiversity are in the hands of those of

us who produce food. Food sovereignty implies new social relations free of oppression
and inequality between men and women, peoples, racial groups, social classes and
generations.
Id.

97. Id.
98. Id.
99. Id.
100. In fact, inherent in the definition of sovereignty is the presence of some form of
governance. The definition of "sovereignty" is "supreme power esp. over a body
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primarily seeking freedom from corporate control over food and
agriculture, from government laws and regulations that are heavily
influenced by corporate interests to the detriment of small and local
agriculture, and from international trade laws that are designed by countries
whose governments promote large, corporate agricultural interests. 0 1
It is often the people, rather than the government, that are actually
claiming the right to food sovereignty.
La Via Campesina is an
organization made up of people-not governments-that are seeking to
achieve food sovereignty.102 However, governments play an important role
in obtaining and protecting food sovereignty.10 3 In fact, "[c]entral to the
idea of rights is that a state is ultimately responsible for guaranteeing the
rights within its territory, because it is sovereign over it."' 0
The
interaction between individuals and government in the pursuit of food
sovereignty is important because "food sovereignty advocates are
concerned, at the end of the day, with democracy."os
2. FoodSafety
Improving food safety plays an important role in the food sovereignty
movement. In a document entitled "Peoples' Food Sovereignty - WTO
Out of Agriculture," La Via Campesina demands that governments
prioritize food safety measures. 06 The demands for better food safety
include:
[C]ontrolling pests and disease, protecting against
environmental pollution, prohibiting the use of antibiotics
and hormones in aquacultures, and banning irradiation of
food. Governments must establish food quality standards
politic; freedom from external control: AUTONOMY."

MERRIAM-WEBSTER

(1996 ed.).
101. See generally Patel, supra note 1.
102. What is LVC, supra note 4. "La Via Campesina is the international movement
which brings together millions of peasants, small and medium-size farmers, landless
people, women farmers, indigenous peoples, migrants and agricultural workers from
around the world." Id.
103. Patel, supra note 1, at 191-93.
104. Id. at 191.
105. Id at 194. Patel writes that "[e]galitarianism . .. is not something that happens
as a consequence of the politics of food sovereignty. It is a prerequisite to have the
democratic conversation about food policy in the first place." Id.
106. La Via Campesina, Peoples' Food Sovereignty - WTO Out of Agriculture,
http://viacampesina.org/en/index.php?option=com content&view=article&id=416:peo
ples-food-sovereignty-wto-out-of-agriculture&catid=21:food-sovereignty-andtrade&Itemid=38 (last visited Nov. 5, 2012).
DICTIONARY 1129
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that reflect the culture and values of its people and
establish quality control measures to comply with
environmental, social and health quality standards.
Further, the declaration maintains that governments must
"ensure that all food inspection functions are performed by
appropriate and independent government bodies, and not
by private corporations or contractors." 0 7
Again, governments play a primary role in promoting and achieving a
stronger food safety system.
3. De-CorporatizationandDe-Commodification ofFood System
The drive to de-corporatize and de-commodify the food system shows
up in some manner in each definition of food sovereignty. In the 1996
definition, the focus on the "right to produce our own food in our own
territory" and in-country capacity building suggests a decrease in
international trade of food, thus reducing the role of corporations in the
food system.10 The 2002 definition speaks more clearly to trade and
corporate control over food and agriculture. The definition of food
sovereignty from 2002 mentions restricting the dumping of products in
domestic markets but emphasizes that "food sovereignty does not negate
trade, but rather, it promotes the formulation of trade policies and practices
that serve the rights of people to safe, healthy and ecologically sustainable
production."' 0 9
In keeping with its somewhat contradictory character, the 2007
Nyl6ni Declaration mentions trade and corporations in two places. The
Declaration asserts that food sovereignty "offers a strategy to resist and
dismantle the current corporate trade and food regime" as well as
"promotes transparent trade that guarantees just income to all peoples and
the rights of consumers to control their food and nutrition.", 0 Under this
definition, the goal appears to be to improve trade (by increasing its
transparency and commitment to justice), while reducing the corporate
control of international trade. Despite the softening of its stance on
international trade, food sovereignty is clear about reducing corporate
control; and by advocating for smarter international trade, food sovereignty
is seeking to de-commodify the food system.
107.

Alli Condra, Opinion, Balancing the Scales: Food "Sovereignty" and Food

Safety,FOOD

SAFETYNEWS,Dec.19,2011,

http://www.foodsafetynews.com/2011/12/

balancing-the-scales-food-sovereignty-and-food-safety/.
108. Patel, supra note 1, at 188.
109. Id. at 189 (quoting Peoples Food Sovereignty Network 2002:1).
110. Id. at 190.
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IV. "FOOD SOVEREIGNTY" MOVEMENTS IN THE UNITED STATES

Food sovereignty, as a named movement, is relatively new to the
United States.'
A cluster of towns in Maine passed so called "food
sovereignty" ordinances starting in March 2011.112 Most of the ordinances,
though not all, are called "Local Food and Community Self-Governance
Ordinances."" 3 Over the past year, the local food ordinance movement has
spread to other states and communities-spanning Massachusetts, 14
Vermont,"' California," 6 and a couple more towns in Mainell 7-with

111.

See

U.S.

Food

Sovereignty

Alliance,

About

the

Alliance,

http://www.usfoodsovereigntyalliance.org/about (last visited Nov. 5, 2011).
112. Maine Towns Try to Loosen Reins on Local Farms, BANGOR DAILY NEWS, Mar.
18, 2011, http://bangordailynews.com/2011/03/18/business/maine-towns-try-to-loosenreins-on-local-farms/; Maine Town Passes Landmark Local Food Ordinance,
http://localfoodlocalrules.org/2011/03/12/hello-world/ (last visited Nov. 11, 2012)
(passed in the first town, Sedgwick, ME); David Bowden, Passage of Local Food
OrdinanceHighlights Penobscot Town Meeting, THE WEEKLY PACKET, Mar. 10, 2011,
http://weeklypacket.com/news/201 1/mar/1 0/passage-local-food-ordinance-highlightspenobscot-/ (passed in Penobscot, ME, failed in Brooksville, ME); Ric Hewitt, Blue
Hill Voters Approve Self-Governance Ordinance,$1,7 Million Budget, BANGOR DAILY
NEWS, Apr. 3, 2011, http://bangordailynews.com/2011/04/03/news/hancock/blue-hillvoters-approve-self-governance-ordinance- 1-7-million-budget/
(Blue
Hill, ME);
Trenton, ME, Passes Local Food and Self-Governance Ordinance, http://afd-enews.blogspot.com/201 1/05/it-is-small-less-than-thousand-year.html (May 24, 2011,
08:50 EST) (Trenton, ME).
113. Santa Cruz County passed a "Resolution Recognizing the Rights of Individuals
to Grow and Consume their Own Food Products and to Enter into Contracts with Other
Individuals to Board Animals for Food." Minutes Item 24.1, Proceedings of the Santa
Cruz County Board of Supervisors, Volume 2011, Number 21 (Sept. 13, 2011)
(passing Resolution 280-2011). The resolution has been called a "Food Freedom
Resolution" as well as a "Food Rights Resolution." Santa Cruz County Passes a Food
Freedom Resolution!, http://localfoodfreedom-nevadacounty.org/blog/2011/09/santacruz-passes-right-to-grow-food-resolution/ (last visited Nov. 11, 2012).
114. David Gumpert, Can a MO Judge Be Persuaded to Reverse Himself on
Mastitis? Two More Towns Approve Food Sovereignty; A Poem from Amish Country,
THE
COMPLETE
PATIENT
(May
5,
2011,
17:59
EST),
http://www.thecompletepatient.com/article/2011 /may/22/can-mo-judge-be-persuadedreverse-himself-mastitis-two-more-towns-approve-food; Simon Winchester, Budget
Impasse Over Soaring School Costs, THE SANDISFIELD TIMES, June 2011, at 2,
available at http://sandisfieldtimes.org/Archive.htm; Letter to the Editor, Brigitte
Ruthman, Letter from the Dairy Queen, THE SANDISFIELD TIMES, July 2011, at 13,
availableat http://sandisfieldtimes.org/Archive.htm.
115. Second Vermont Town Passes Food Sovereignty Measure, Vermont Coalition
for Food Sovereignty, http://vermontfoodsovereignty.net/2011/05/second-vermonttown-passes-food-sovereignty-measure (last visited Nov. 11, 2012).
116. Alli Condra, Local Food Ordinance Proposed on West Coast, FOOD SAFETY
NEWS, Feb. 20, 2012, http://www.foodsafetynews.com/2012/02/local-food-ordinance-

2012]1

FOOD SOVEREIGNTY INTHE UNITED STATES

303

varying success. After the first town of Sedgwick, Maine, passed its local
food ordinance, a blogger out of New England, David Gumpert, began
calling the movement a "food sovereignty" movement.
According to Bob St. Peter, the director of Food for Maine's Future
and one of the lead organizers based in Sedgwick, the push for the
ordinance was in response to the Maine Department of Agriculture's
interpretation of its laws and rules that made it difficult to do on-farm
poultry processing.19 The farmers in the town, who were selling their
poultry locally, wanted to slaughter their chickens in the open air, but the
Maine Department of Agriculture wanted to require the butchering take
place inside, citing food safety concerns.1 2 0 The Maine Department of
Agriculture suggested that more regulations were going to be tightened up
like this because of the focus on food safety at the federal level.121 As
mentioned in an open letter to the governor of Maine and the state
legislature, an increased crack down on raw milk dairies was a concern and
likely was part of the motivation for the ordinance.' 22 For these reasons,
takes-hold-on-west-coast/. The Board of Supervisors voted to study the issue further,
but did not approve the ordinance. Id. See also David Gumpert, Here's a Surprise:
Food Sovereignty May Be Coming to L.A. County; Rawsome Hearing Events, THE
COMPLETE PATIENT (Oct. 5. 2011, 15:54 EST), http://www.thecompletepatient.com/
article/20 11 /october/5/heres-surprise-food-sovereignty-may-be-coming-la-countyrawesome-hearing (ordinance under review).
117. Clarke Canfield, Towns Adopt Food Self-Governance Ordinances to Exempt
Farmers from State, Federal Laws, BANGOR DAILY NEWS, June 21, 2012,
http://bangordailynews.com/2012/06/21/business/towns-adopt-food-self-governanceThe two towns in Maine are
ordinances-to-exempt-farmers-from-state-federal-laws/.
the most recent additions to the local food ordinance list, passing their ordinances in
mid-June 2012. Id.
118. Telephone Interview with Bob St. Peter, Director, Food for Maine's Future
(Feb. 3, 2012) [hereinafter St. Peter]. Bob St. Peter, director of Food For Maine's
Future and point person for much of the local food ordinance movement in Maine,
emphasized that while they are pursuing food sovereignty by choosing a food and
agriculture system that is right for their community, the term "food sovereignty" was
placed on this movement by blogger David Gumpert, who is not directly involved in
the movement in Maine. Id.; see also David Gumpert, Here's a Way to Eliminate the
Regulators and Lawyers, and Build Community at the Same Time: Organize and
Declare "Food Sovereignty," Like Sedgwick, Maine, THE COMPLETE PATIENT,
http://www.thecompletepatient.com/article/2011 /march/7/heres-way-eliminateregulators-and-lawyers-and-build-community-same-time (Mar. 7, 2011, 17:40 EST).
119. St. Peter, supra note 119; see also You WANTED TO BE A FARMER (No Umbrella
2012),
http://noumbrella.com/nublog/no-umbrella-tv/you-wanted-to-be-aMedia
farmer-a-discussion-of-scale-video/ (last visited Nov. 5, 2012).
120. St. Peter, supra note 119.
12 1. Id.
122. Open Letter to Gov. Paul LePage & 125th Maine Legislature
http://savingseeds.wordpress.com/201 1/01/ (Jan. 10, 2011, 19:03 EST).
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Bob St. Peter and the Food for Maine's Future group looked to their local
governments to create some protection for local producers and found the
ordinance, from their perspective, was the fastest and most direct way to
accomplish their goal.123
The ordinances and resolutions center around the same basic ideathat local communities should be able to choose and maintain control over
their own food and agriculture system-but as they have been considered
and adopted or rejected, the ordinances and resolutions often take on their
own character, reflecting the needs and desires of their originating
communities.124 Whether, or to what degree, these local food ordinances
can be considered part of the food sovereignty movement will depend on a
number of factors, including who is asking the question, who is answering
the question, and how the community has re-written or re-formulated the
language of the original ordinance.
A. The Local Food and Community Self-Governance Ordinance
At its most basic level, the Local Food and Community SelfGovernance Ordinance exempts local producers from state and federal
licensure and inspection, provided the transaction is between the producer
and patron directly and is for the patron's home consumption.125 The
preamble of the ordinance provides some insight:
We, the People of the Town of Sedgwick, Hancock
County, Maine, have the right to produce, process, sell,
purchase and consume local foods thus promoting selfreliance, the preservation of family farms, and local food
traditions. We recognize that family farms, sustainable
agricultural practices, and food processing by individuals,
families and non-corporate entities offers stability to our
rural way of life by enhancing the economic,
environmental and social wealth of our community. As
such, our right to a local food system requires us to assert
our inherent right to self-government. We recognize the
authority to protect that right as belonging to the Town of
Sedgwick.

123. St. Peter, supra note 119.
124. See infra Part IV.B.
125. Sedgwick, Me., Local Food and Community Self-Governance Ordinance (Mar.
5, 2011).
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We have faith in our citizens' ability to educate themselves
and make informed decisions. We hold that federal and
state regulations impede local food production and
constitute a usurpation of our citizens' right to foods of
their choice. We support food that fundamentally respects
human dignity and health, nourishes individuals and
community, and sustains producers, processors and the
environment. We are therefore duty bound under the
Constitution of the State of Maine to protect and promote
unimpeded access to local foods.126
The ordinance bases its authority on the Declaration of Independence,
article I, section 2 of the Maine Constitution ("Power Inherent in People"),
and the municipalities' police powers provision and a policy encouraging
food-self sufficiency found in Maine's Revised Statutes. 12 7
The exemption from state and federal licensure and inspection is the
primary focus of the ordinance.128 The exemption is limited to producers
and processors of local foods (as defined by the ordinance) in two
scenarios: (1) when the transaction is between the producer or processor
and a patron for the patron's home consumption, or (2) when the products
are prepared for, consumed, or sold at a community social event.12 1 In
addition to the licensure and inspection exemption, the ordinance asserts a
right to access and produce food, a right to self-governance, and a right to
enforce the ordinance.1 30
To implement these provisions, the ordinance states it is unlawful for
the state or federal governments to adopt laws or regulations that interfere
with the rights recognized in the ordinance. 1 31 Additionally, the ordinance
specifically makes it unlawful for corporations to interfere with the rights
The ordinance provides a waiver of
recognized by the ordinance. 13
liability, titled "Patron Liability Protection", in which the patron may enter
into a private agreement with the producer or processor to waive any
liability for the consumption of the purchased local food.'3 3 The provision
126. Id.
127. Id. Section 2 of the Maine Constitution states: "All power is inherent in the
people; all free governments are founded in their authority and instituted for their
benefit; they have therefore an unalienable and indefeasible right to institute
government, and to alter, reform, or totally change the same, when their safety and
happiness require it." ME. CONST. art. 1, § 2.
128. Id.
129. Id.
130. Id.
131. Id.
132. Id.
133. Id.
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continues, "[p]roducers or processors of local foods shall be exempt from
licensure and inspection requirements for that food as long as those
agreements are in effect." 34 The waiver of liability is not mandatory, but
the second sentence of this provision suggests that if those waivers of
liability are not in place, then the producer or processor would not be
exempt from liability.
In the event any level government should take action against the
ordinance-"any attempt to preempt, amend, alter or overtum"-the Town
is directed to meet and explore options that would expand the local
authority over these topics and would aid the citizens in protecting the
The ordinance gives express
rights they assert in the ordinance.
permission to the Town to partially or completely separate from the other
units of government that are attempting to preempt, amend, alter, or
overturn the ordinance.13 6 Lastly, the ordinance contains a severability
clause, but it is unclear what would remain if the main provisionexemption from state and federal licensure and inspection-were struck
down.137
B. Comparingthe Maine Local Food Ordinance andthe El Dorado
County Local Food Ordinance
One aspect of the food sovereignty movement is that it focuses on
enacting a food and agriculture system that is appropriate for a particular
community. The obstacles faced and addressed in one community may not
be exactly the same as those faced in a different community. The Local
Food and Community Self-Govemance Ordinance passed in Sedgwick has
been used as a template for other communities with some communities
adding and changing provisions to fit their own situation.
In January 2012, the ordinance adopted in Sedgwick, Maine, was
used as the basis for a proposed ordinance in El Dorado County,
California.' 38 The ordinance presented to the Board of Supervisors in El

134. Id (emphasis added).
135. Id
136. Id
137. Id
138. El Dorado County, Cal., An Ordinance to Protect the Health and Integrity of the
Local Food System in the County of El Dorado, California (proposed Jan. 24, 2012),
http://eldorado.legistar.com/LegislationDetail.aspx?D= 1045042&GUID=F86799EB6E99-4798-9EE4-5AA35Bl 197D I &Options=IDTextl&Search=local+food
[hereinafterEDC Ordinance]; Alli Condra, Local Food OrdinanceProposed on West
Coast, FOOD SAFETY NEWS, Feb. 20, 2012, http://www.foodsafetynews.com/
2012/02/local-food-ordinance-takes-hold-on-west-coast/ (link to ordinance included in
the article).
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Dorado County differed from the one in Maine in a few significant ways.'
While the primary issues in Maine were chicken slaughter and raw milk
sales, the ordinance there was broadly worded. In El Dorado County, on
the other hand, Pattie Chelseth, the farmer-citizen that proposed the
ordinance, was very focused on raw milk and cow shares and the language
of the ordinance clearly reflects that focus. 14 0 Ms. Chelseth had run a cow
share operation in California and had received a cease and desist letter from
the California Department of Food and Agriculture. 1'" Ms. Chelseth and
the California Department of Food and Agriculture differed in their
interpretations as to whether cow shares were permitted under California
regulations.1 42 It was largely this interaction with the state government that
prompted Ms. Chelseth to introduce her version of the local food
ordinance.143
First, in the preamble, the El Dorado County ordinance (hereinafter
EDC ordinance) includes two statements that focus on the importance of
individual rights and responsibilities and of the naturalness of a selfregulating local food system.'" The EDC ordinance cites two additional
provisions for authority-the Fourth Amendment of the United States
Constitution and a provision in the California Constitution that prohibits
5
laws that impair contract obligations. 14
In the statements of law section, the EDC ordinance begins with the
"Right to Access and Produce Food," as opposed to starting with the
Licensure/Inspection Exemption, and lists five subparts to the right to
access and produce food.146 It is here that the EDC ordinance differs
significantly from the Maine version and illustrates its focus on cow
ownership issues and raw milk. In addition to the right to access and
produce food, the EDC ordinance includes the right to own livestock "in
whole or in part," the right to contract for care and production, the right to
the products of the livestock-"including dairy products," the right to
contract for specialty food items, and the right to participate in private food
clubs.147 Additionally, unlike the Maine version, the EDC ordinance places
authority in the Sheriff of El Dorado County to enforce the ordinance and
139. Condra, supra note 139.
140. Id
141. Id.
142. Id.
143. Id.
144. EDC Ordinance, supra note 139. "The transparent and close relationship
between patrons and their producers/processors naturally initiates a self-regulating
system.... We recognize our individual rights and individual responsibilities." Id.
145. Id.
146. Id.
147. Id

308

JOURNAL OF FOOD LAW & POLICY

[VOL. 8

protect the rights of the citizens against any outside agency or

corporation. 148
Much of the EDC ordinance mirrors the Maine ordinance. However,
the parts that differ illustrate how a community can take the basic themes of
the ordinance and shape the rest to fit its own needs. The differences in the
ordinances also illustrate the fine line between food sovereignty and a push
for no or de-regulation. Food sovereignty envisions a role for government
in ensuring food safety and in developing its own food and agriculture
system. In these local food ordinances, it is easy to assume, based on the
language of the ordinance, that the goal is de- or no regulation of the food
system at the level of producer direct to consumer transactions. Some
people involved in the movement would say that they are not seeking to deregulate the food system; they would hold that, in fact, the food sovereignty
movement is seeking to regulate these transactions on an ultra-local level,
without interference from the state or federal governments.
C. Legal Issues Facing the Local Food Ordinances
The local food and community self-governance ordinances face a
major legal obstacle: preemption-whether a municipality has the authority
to pass an ordinance that exempts certain transactions from specific state
and federal laws and regulations. The preemption issues facing these
ordinances are two-fold. First, there is a preemption issue between the
local government and the federal government with regard to laws and
regulations about animal slaughter. Second, there is a preemption issue
between the local government and the state with regard to raw milk
licensing and inspection. Each state that has an ordinance such as this local
food and community self-governance ordinance will face different
preemption issues depending on how the state treats raw milk and how
their slaughter rules are framed. Because of the variability in state laws,
this discussion of preemption will focus on the broad issue of preemption
and how it might impact these local ordinances.
The theory of preemption is based on the supremacy clause of the
United States Constitution, which states that the laws of the United States
"shall be the supreme Law of the Land; ... any Thing in the Constitution
or Laws of any State to the Contrary notwithstanding."l 49 Any laws passed
by states under their traditional police power authority will not be
preempted by federal law unless Congress clearly intends to do so. 50 The

148. Id.
149. U.S. CONST. art. VI, cl. 2.
150. Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992) (quoting Rice v.
Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)).
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state versus local preemption issues are more complex-a municipality
only has the authority granted to it by the state, and whether and to what
degree that state follows Dillon's Rule or home rule will dictate how the
preemption analysis is done.'
There are three main types of preemption: express, conflict, and
field.' 52 Express preemption is found when Congress writes its intention to
preempt state law into the language of the statute.'53 Conflict preemption
occurs when Congress has not explicitly made their intention clear and the
state law actually conflicts with the federal law.154 Field preemption occurs
when the federal statue is so broad as to "occupy the field", leaving no
room for state regulation.'
More commonly, the preemption issue arises when a state or
municipality passes a law or ordinance that imposes additional or stricter
standards. However, in the case of the local food and community selfgovernance ordinances, the issue is that the towns and counties are seeking
to exempt themselves from regulation, not add more regulation. Some
states have found that this kind of action by a municipality is also capable
of being preempted by state law.' 56 In a California case, the Ninth Circuit
found conflict preemption exists "under California law when a local
ordinance prohibits conduct that is expressly authorized by state statute or

151. HARVARD FOOD LAW AND POLICY CLINIC, GOOD LAWS, GOOD FOOD: PUTTING
LOCAL FOOD POLICY TO WORK FOR OUR COMMUNITIES 7-11 (2012). "Dillon's Rule
holds that local governments have only those powers that are expressly given to them
by the state; . . . Home rule, on the other hand, is a broad grant of power from the state
that allows municipalities to independently handle local matters without the need for
special legislation by the state, as long as the municipal laws do not conflict with state
laws." Id. See, e.g., California Grocers Assn. v. City of L.A., 127 Cal. Rptr. 3d 726,
731 (Cal. 2011) ("Local ordinances and regulations are subordinate to state law.
Insofar as a local regulation conflicts with state law, it is preempted and invalid.");
Neighbors in Support of Appropriate Land Use v. County of Tuolumne, 68 Cal. Rptr.
3d 882, 888 (Cal. Ct. App. 2007) (The California Constitution holds that "[u]nder the
police power granted by the Constitution, counties and cities have plenary authority to
govern, subject only to the limitation that they exercise this power within their
territorial limits and subordinate to state law.").
152. Cipollone, 505 U.S. at 516.

153.

Id.

154. Id.
155. Id. Field preemption is found when "federal law so thoroughly occupies a
legislative field "'as to make reasonable the inference that Congress left no room for
the States to supplement it."' Id. (citing Fidelity Fed Say. & Loan Assn. v.De la

Cuesta, 458 U.S. 141, 153 (1982)).
156. E.g., Hensler v. City of Davenport, 790 N.W.2d 569 (Iowa 2010); State v.
Kirwin, 203 P.3d. 1044 (Wash. 2009); City of Las Cruces v. Rogers, 215 P.3d. 728

(N.M. 2009).
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authorizes conduct that is expressly prohibited by state general law." 5 7
These local food and community self-governance ordinances authorize
certain behavior to occur without the licensure and inspection that is
required by state and federal law. In other words, it is unlawful under state
and federal law to do certain actions without being licensed and inspected,
and these ordinances authorize that conduct that is prohibited (operating
without a license and inspection).
The individuals involved with the local food and community selfgovernance ordinance movement assert that the ordinance is creating the
legal space to create scale appropriate regulations to reflect the kind of
agriculture happening within their community and in other similar
communities around the state.'58 Additionally, these towns consider the
transactions described in the ordinance to be an exclusively municipal
matter-all steps within the production cycle up through sale take place
within the municipality-that should be regulated by the municipality
itself.'
At this point, it does not appear that there have been any
replacement regulations for these transactions, only the ordinances that
exempt the transactions from state and federal licensing and inspection.
The fact that the transactions covered by the ordinances are extralocal transactions means there may not be a preemption issue with federal
law-because of the intrastate nature of the sales. However, state law
regulates meat slaughter for intrastate sales as well as raw milk production
and sales. It is more likely these ordinances will be found to violate state
law if the state has laws and regulations about slaughter and raw milk. The
increasing interest in local control over certain issues may play a part in
influencing how much authority courts find municipalities have and how
they can assert that authority.
V. SUPPORTING FOOD SOVEREIGNTY

Food sovereignty recognizes the need to support the small and midscale farmers that. are growing food for consumption within their
community, including the broader community of consumers within their
own state and country. 16 0 One way to accomplish this goal is through

157. Fireman'sFundIns. Co. v. City ofLodi, California, 302 F.3d 928, 943 (9th Cir.
2002) (emphasis added).
158. St. Peter, supra note 119.
159. Id.
160. "La Via Campesina observes that 'small farmers around the world, men and
women ... defend the right of countries to protect their domestic markets, to support
sustainable family farmers, and to market food in the countries where it is produced."'
Philip McMichael, FoodSovereignty in Movement: Addressing the Triple Crisis, FOOD
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scale-appropriate laws and regulations. The laws and regulations that
govern larger operations may not be, and likely are not, best suited for
smaller operations. Implementing scale specific regulations does not
necessarily mean the smaller operations will be subject to less regulation,
just that the rules will be reflective of the issues faced by a different sized
operation. For example, some of the laws and regulations that govern
animal slaughter for an operation slaughtering ten thousand chickens may
not be appropriate for an operation that slaughters one hundred.
There are a number of ways governments can, and are attempting to,
facilitate the strengthening of domestic producers who are serving the
domestic market through scale-specific laws and regulations. First, at the
federal level, the Local Farms, Food, and Jobs Act, introduced by Rep.
Chellie Pingree of Maine addresses some of the issues faced by smaller
scale farmers. 16 1 Second, a number of state governments are also taking
action through consideration and passage of "cottage food laws."' 62 These
efforts at the federal and state level address different areas of the food and
agriculture system, but both work to support producers that are serving
smaller, domestic markets, often limiting their sales to their local
community.
A. FederalLevel: Local Farms,Food,and Jobs Act of 2011
Introduced in November 2011, the Local Farms, Food, and Jobs Act
of 2011 (hereinafter the Act) attempts to reduce some of the barriers faced
by smaller scale producers. 63 In order to promote local and regional farm
and food systems, the Act takes on four major tasks-"boost[ing] income
and opportunities for farmers and ranchers; improv[ing] local and regional
food system infrastructure; expand[ing] access to healthy foods for
consumers; [and] enhanc[ing] agriculture research and extension."'64 The
Act seeks to accomplish these goals through a number of different areas:
commodity programs and crop insurance, conservation, nutrition programs,
credit concerns, rural development, research, horticulture and organic
agriculture, poultry and livestock, and food safety issues. 65

SOVEREIGNTY: RECONNECTING FOOD, NATURE AND COMMUNITY 168, 172 (Hannah
Wittman, Annette Aurdlie Desmarais, and Nettie Wiebe eds., 2010).
161. Local Farms, Food, and Jobs Act of 2011, H.R. 3286, 112th Cong. (1st Sess.
2011).
162. See The Cottage Food Law Campaign, The Sustainable Economies Law Center,
http://www.theselc.org/cottage-food-laws/ (last visited Nov. 3, 2012).
163. H.R. 3286.

164. H.R. 3286, Summary.
165. H.R. 3286.
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The Act extends already existing federal programs to a growing
category of producers that has encountered obstacles in accessing
government support. The Secretary of Agriculture is directed to make and
guarantee loans for producers of locally or regionally produced agricultural
products; to expand the mission of the Farm Credit System to include
supporting young, beginning, and small farmers and ranchers; and to study
the needs of young, beginning, and small farmers and ranchers.16 6
Additionally, a new title to the Federal Meat Inspection Act-"Very Small
and Certain Small Establishments"-is added to provide technical
assistance, education and training, and grants for small or very small meat
and poultry processing establishments.167 Some of the provisions of the
Act were included in the latest House version of the Farm Bill, which has
yet to be passed on the House floor, and therefore, it is uncertain whether
these provisions will be included in the final bill. 168 This piece of
legislation is an example of how the government can support local and
regional agriculture, and in the process can promote food sovereignty
within the U.S.
B. State Level: Cottage FoodLaws
A growing number of states have enacted, or are considering
enacting, so-called "cottage food laws" that permit the sale of certain nonhazardous foods produced from a home kitchen direct to consumers or to
approved third parties, such as restaurants.' 69 In September 2012,
California became the most recent state to pass a cottage food bill. 7 0 In the
author's statement associated with California's cottage food bill, California
Assemblyman Mike Gatto (D - Los Angeles) notes that the growing
national demand for "homemade" foods and products "reflects a wish to
increase the availability of healthier and locally processed foods for our
communities" to be provided by those same communities.' 7 1

166. H.R. 3286, §§ 4001-4004.
167. H.R. 3286, §§ 8001-8002.
168. Press Release, House Agriculture Committee passes Farm Bill with Pingree's
local food provisions (July 12, 2012), http://pingree.house.gov/index.php?option=com
content&task=view&id=839&Itemid=24.
169. Alli Condra, Cottage Food Bill Introduced in California, FOOD SAFETY NEWS,
Feb. 27, 2012, http://www.foodsafetynews.com/2012/02/cottage-food-bill-introducedin-califomia/; Frequently Asked Questions about the California Homemade Food Act,
The Sustainable Economies Law Center, http://www.theselc.org/faq/ (last visited Oct.
29, 2012).
170. Assem. B. 1616, 2012 Leg. Sess. (Cal. 2012).
171. BILL ANALYSIS, SENATE COMMITTEE ON HEALTH, Assem. B. 1616, 2012 Leg.
Sess., at 5 (Cal. 2012).
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Assemblyman Gatto emphasizes the need for California to do everything in
its power "to allow individuals to provide for their families and assist with
our economic recovery, and home-based food production can allow microentrepreneurs to prosper during times of otherwise limited economic
opportunity by meeting the desires of local consumers."l 7 2 In order to
support these entrepreneurs and communities, cottage food laws attempt to
reduce the regulatory and financial burdens that small and developing food
enterprises face.
Although the cottage food laws differ in a variety of ways, there are a
few basic commonalities. First, cottage food laws permit entrepreneurs to
produce food in a home kitchen, rather than a certified commercial
kitchen.' 73 Second, the food produced is generally limited to nonpotentially hazardous items, such as baked goods, jams, popcorn, dried
fruit and nuts, candy, herb blends, and tea.17 4 Third, in addition to standard
label requirements-name and address of operation, name of product,
ingredients, net weight or volume, allergen information-the food
produced in cottage food operations must contain a label that indicates the
product was made in a cottage food operation.' 75 After these common
points, the laws begin to diverge. Permitted sales may be limited to those
sales that take place on-site, that are direct-to-consumer, and/or that are
A state may or may not require
made to third-parties such as restaurants.

172. Id.
173. See e.g., ARK. CODE ANN. §§ 20-57-201(1)-(2) (2012) (defining "cottage food
operation" as a "person who produces food items in the person's home" and excluding
other operations from the definition of "food service establishment"); IND. CODE § 1642-5-29(b)(1) (2012); MICH. COMP. LAWS §289.1105(h) (2012).
174. See e.g., ARK. CODE ANN. § 20-57-201(1) (2012); IND. CODE § 16-42-5-29(b)(2)
(2012); MICH. COMP. LAWS § 289.1105(i) (2012). But see UTAH CODE ANN. § 4-59.5(1)(c) (West 2012) (provides a list of potentially hazardous foods and provides
exclusions to that definition, rather than a list of approved foods).
175. ALA. CODE § 420-3-22-.01(4)(a)(11)(i) (2012); FLA. STAT. ANN. § 500.80(3)
(West 2012) ("Made in a cottage food operation that is not subject to Florida's food
safety regulations."); MICH. COMP. LAWS §§ 289.4102(2)-(3) (2012) ("Made in a home
kitchen that has not been inspected by the Michigan department of agriculture.").
176. VA. CODE ANN. § 3.2-5130(A)(3) (West 2012) (limited to direct-to-consumer
sales from private home or farmers market); UTAH ADMIN. CODE r.70-560-5(4) (2012)
(regulations do not expressly limit sales, but only stipulate that "[a] copy of the
registration shall be displayed at farmers markets, roadside stands and other places at
which the operator sells food from a fixed structure that is permanently or temporary
and which is owned, rented or leased by the operator of the cottage food production
operation.").
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a permit for and/or an inspection of a cottage food operation.177 Further,
some states place a limit on annual gross sales.178
As highlighted by Assemblyman Gatto's bill author commentary,
cottage food laws are intended to facilitate the growth and development of
small businesses by reducing some of the obstacles these businesses face.
Additionally, with the limitations on where and to whom the products may
be sold, these cottage food laws are intended to support local communities
and local economies. While there are likely not restrictions on where the
ingredients may be sourced, the end product is local in character and is a
way states and communities can support local and regional food systems.
VI. CONCLUSION
Besides the local food and community self-governance ordinances
popping up around the United States, the food sovereignty movement is
also found at the U.S. Food Sovereignty Alliance.179 The website indicates
that the Alliance is made up of forty various organizations that have come
together "to end poverty, rebuild local food economies, and assert
democratic control over the food system" as well as "uphold the right to
food as a basic human right and work to connect our local and national
struggles to the international movement for food sovereignty." 80 To this
end, the Alliance educates the public and hosts various actions (protests
and celebrations) to further the food sovereignty movement.
On an international level, the food sovereignty movement through La
Via Campesina appears to be similar to what the U.S. Food Sovereignty
Alliance does. La Via Campesina's website highlights various protests and

177. In Alabama, because these kinds of operations are excluded from the definition
of "food establishment" no permit or inspection is required. ALA. ADMIN. CODE r.420-

3-22-.01(a)(1 1)(i), r.420-3-22-.08 (2012). In California's cottage food bill, a cottage
food operation must be registered or have a permit. Assem. B. 1616, 2012 Leg. Sess.

(Cal. 2012).
178. California's proposed cottage food bill limits the definition of "cottage food
operation" to an "an enterprise that has not more than fifty thousand dollars ($50,000)
in gross annual sales." Assem. B. 1616, 2012 Leg. Sess. (Cal. 2012). Michigan's
cottage food law limits gross annual sales to $20,000.

MICH. COMP. LAWS

§

289.4102(5) (2012).
179. U.S. Food Sovereignty Alliance, http://www.usfoodsovereigntyalliance.org/
(last visited Oct. 30, 2012).
Alliance,
Sovereignty
U.S.
Food
Document,
180. Founding
http://www.usfoodsovereigntyalliance.org/ (follow "Founding Document" hyperlink
under "About the Alliance") (last visited Oct. 30, 2012).
Alliance,
Sovereignty
Food
U.S.
Events,
and
181. Actions
http://www.usfoodsovereigntyalliance.org/upcoming-events (last visited Oct. 30,
2012).
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celebrations around different countries as well as publishes calls to action
at various international development meetings (such as the United Nations
Conference on Sustainable Development Rio+20).18 2 La Via Campesina
seeks solidarity among its members to support the various movements in
countries around the world, including meetings peasant groups may have
with leaders, protests, and other educational efforts at conferences. 183
A more specific example of international food sovereignty comes
from Ecuador. In 2008, Ecuador became the first country to incorporate
food sovereignty principles into its constitution. 184 The first mention of
food sovereignty mandates that the "Ecuadordian State shall promote food
sovereignty."' The preamble to Article 281 states: "Food sovereignty is a
strategic objective and an obligation of the State in order to ensure that
persons, communities, peoples and nations achieve self-sufficiency with
1 86
respect to healthy and culturally appropriate food on a permanent basis."
The Article then lists fourteen tasks the Ecuadorian government will take
responsibility for accomplishing, including adopting fiscal, tax, and tariff
policies to protect domestic producers; promoting policies of redistribution
of resources to benefit small farmers; and prioritizing the financing of small
How these provisions are actually
and medium-sized producers.' 87
implemented and whether they would comply with international laws will
influence whether Ecuador is able to accomplish its goal of promoting food
sovereignty. Regardless of how the provisions are implemented, the
addition of food sovereignty principles to the constitution makes a strong
statement by the government to its people and the international community.
Although the United States has not embraced a constitutional
amendment supporting food sovereignty, the various actions supporting
local and regional food systems also make a strong statement. In the end,
whether the various movements around the United States can be called
"food sovereignty" may not be of much importance; the important point of
this movement is that it seeks to offer a viable alternative to the way food
and agriculture has been run for the past fifty years.
182. Rio+20: Opening Statement of the Farmers Major Group, La Via Campesina
(June 29, 2012), http://viacampesina.org/en/index.php/actions-and-events-mainmenu26/-climate-change-and-agrofuels-mainmenu-75/1269-rio-20-opening-statement-ofthe-farmers-major-group.
183. La Via Campesina, viacampesina.org/en (last visited Oct. 30, 2012).
184. ECUADOR CONST. Title VI, ch. 3, art. 281, http://pdba.georgetown.edu/
Constitutions/Ecuador/english08.html (last updated Jan. 31, 2011).
185. ECUADOR CONST. Title II, ch. 2, art. 13,(emphasis added). The term "food
sovereignty" is mentioned a total of 10 times throughout the substance of the
document. ECUADOR CONST.
186. ECUADOR CONST. Title VI, ch. 3, art. 281.
187. ECUADOR CONST. Title VI, ch. 3, art. 281, §§ 2, 4, 5.
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Two major players in the food sovereignty movement write: "For us,
food sovereignty is quite closely felt because it means the right of having
food and agricultural policies evolving from our own political context and
for our communities."'8
Given the way our world is changing and the
growing consensus that "business as usual" will not suffice, it is critical
that our policy-makers find ways to support local and regional agriculture;
scale-appropriate laws and regulations are a start.

188. Itelvina Masioli & Paul Nicholson, Seeing Like a Peasant: Voices from La Via
Campesina, FOOD SOVEREIGNTY: RECONNECTING FOOD, NATURE AND COMMUNY 33,
34-35 (Hannah Wittman, Annette Aur6lie Desmarais, and Nettie Wiebe eds., 2010).
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I. INTRODUCTION
The U.S. agricultural system can be described as concentrated,
specialized and industrialized.' A typical food chain generally involves
agricultural production, storage, processing and distribution.2 In the U.S.
agricultural and food system, most production, distribution and processing
is done in a consolidated and centralized manner.3
The incident on September 11, 2001 demonstrated the vulnerability of
the United States to further terrorist attacks.4 Subsequent biological
terrorism, including anthrax attacks, emerged as one of the potential
threats.5 After the attacks of 9/11, Tommy Thompson, who served as the
U.S. Secretary of Health and Human Services, expressed his serious
concern and dissatisfaction with U.S. security preparation and warned of a
threat to the U.S. agriculture and food system.
The recent E. coli outbreaks demonstrate the starkest reality and
intensity of a possible agricultural bioterrorism attack.7 A case of Hepatitis
A outbreak in Pittsburgh raised the safety concerns over imported produce. 8
While most instances involve unintentional contamination, deliberate acts
have also occurred. Previous agricultural bioterrorism events include a
deliberate use of salmonella bacteria to contaminate salad bars in Oregon
by a cult group which resulted in the ill-health of seven hundred and fifty
people,9 intentional contamination of meat with nicotine by an employee at
a supermarket in Michigan which resulted in the ill-health of ninety two

1. See Neil D. Hamilton, Agriculture Without Farmers? Is Industrialization
RestructuringAmerican Food Production and Threatening the Future of Sustainable
Agriculture? 14 N. ILL. U. L. REV. 613 (1994).
2. WORLD HEALTH ORGANIZATION (WHO), TERRORIST THREATS To FOOD,
GUIDANCE FOR ESTABLISHING AND STRENGTHENING PREVENTION AND RESPONSE

SYSTEMS

13

(May

2008

Revision),

http://www.who.int/foodsafety/

publications/general/en/terrorist.pdf [hereinafter WHO REPORT].
3.

See BARBARA A. R.AsCO & GLEYN E. BLEDSOE, BIOTERRORISM AND FOOD

SAFETY 4 (CRC Press 2005).
4.

JiM MONKE, AGROTERRORISM: THREATS AND PREPAREDNESS

CRS-i, Cong.

Research Serv., CRS Report for Congress Order Code RL32521, (March 12, 2007)
availableat http://www.fas.org/sgp/crs/terror/RL32521.pdf.
5.
6.

RASCO & BLEDSOE, supra note 3, at 2.
MONKE, supra note 4, at 4.

7. See, e.g., Food and Drug Administration (FDA), FDA finalizes report on 2006
spinach outbreak, http://www.fda.gov/NewsEvents/Newsroom/PressAnnouncements/
2007/ucm 108873 (last visited Dec. 17, 2012)
8.

David M. Brown, HepatitisA cases stabilizing locally, Tribune Review (Dec 27,

2003),http://triblive.com/x/pittsburghtrib/news/regional/s171946.html
#axzz2DTkNzUWR.
9.

MONKE, supra note 4, at 12.
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people,'o and use of shigella by a hospital laboratory employee which
caused food poisoning."
Disruption of the complex food system is the obvious intention of any
agricultural bioterrorist attack.12 The impact is worsened by the loss of
consumer confidence with an associated negative impact on the national
economy.13 The possibility of such an attack has been reported by the
Central Intelligence Agency.14
Agricultural bioterrorism is described by using different
terminologies. Agroterrorism is defined as a "deliberate introduction of an
animal or plant disease with the goal of generating fear over the safety of
food, causing economic losses, and/or undermining social stability."" The
World Health Organization defined the term "food terrorism" as "an act or
threat of deliberate contamination of food for human consumption with
biological, chemical and physical agents or radionuclear materials for the
purpose of causing injury or death to civilian populations and/or disrupting
social, economic or political stability."1
The Biological Weapons Antiterrorism Act of 1989 and The Defense
against Weapons of Mass Destruction Act of 1996 did not explicitly
address the concerns of agroterrorism.' 7 President Bush expressly
recognized the threat of agricultural bioterrorism and announced the
national policy to defend the nation's agriculture and food system against
potential terrorist attacks." Considering the need of proactive solutions to

10. UNITED STATES DEPARTMENT OF AGRICULTURE (USDA), OFFICE OF INSPECTOR
GENERAL SEMIANNUAL REPORT TO CONGRESS, No. 49, 7 (June 2003), available at

http://www.usda.gov/oig/webdocs/SARC0603.pdf.
11. Kevin H. Govern, AgroterrorismAnd Ecoterrorism:A Survey Of Indo-American
Approaches Under Law And Policy To Prevent And Defend Against These Potential
Threats Ahead, 10 FLA. COASTAL L. REV. 223, 241-42 (2009) (discussing potential

Agroterrorist or Ecoterrorist Goals).
12. MONKE, supra note 4, at 2.
13. RASCO & BLEDSOE, supra note 3, at 25.
14. U.S. GEN. ACCOUNTING OFFICE,
TERRORISM:
CHEMICAL

GAO/NSIAD-99-163,

NEED FOR COMPREHENSIVE THREAT AND
17-18
ATTACKS
BIOLOGICAL
AND

COMBATTING
RISK ASSESSMENTS OF

available at
(2009),
http://www.gao.gov/archive/l999/ns99163.pdf.
15. MONKE supra note 4, summary page.
16. WHO REPORT, supra note 2, at 4.
17. The Biological Weapons Antiterrorism Act of 1989, Pub. L. No. 101-298, 104
stat. 201, 18 U.S.C. § 175 (2006); The Defense Against Weapons of Mass Destruction
Act of 1996, Pub. L. No. 104-201, 110 stat. 2715, 50 U.S.C. § 2301 (2006).
18. DEPARTMENT OF HOMELAND SECURITY (DHS), HOMELAND SECURITY
PRESIDENTIAL DIRECTIVE/HSPD-9, DEFENSE OF UNITED STATES AGRICULTURE AND

FOOD (January 30, 2004), available at http://www.fas.org/irp/offdocs//nspdIhspd9.html.
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deal with constantly emerging terrorist groups, and the concerns of
agroterrorism, U.S. government enacted the Public Health Security and
Bioterrorism Preparedness and Response Act of 2002.19
Government agencies have promulgated regulations to implement the
U.S. Bioterrorism Act but it is often difficult to identify actual constraints
in the implementation. Hence, this paper analyzes food and agriculture
security strategy in the context of the Bioterrorism Act. The article is
divided into 6 segments. Part I provides a summary of the U.S.
Bioterrorism Act of 2002 provisions that deal with the protection of the
food and agriculture system and also outlines various existing statutes that
are relevant for the genesis of the U.S. Bioterrorism Act.
Part II explores the role of federal agencies responsible for the
protection of the U.S. food and agriculture system and the various strategic
initiatives taken in implementing the U.S. Bioterrorism Act.
Part III of the article describes the regulatory framework for the
implementation of the Act and examines the approaches adopted by the
respective agencies to enforce the regulations.
In order to analyze the implementation of the Act, part IV discusses a
project study on the assessment of agricultural bioterrorism preparedness in
the state of Arkansas. The research project helps in analyzing the
enforcement status of the agricultural bioterrorism regulations at the state
level. In Part V, the project study, when analyzed through the lens of
regulations, shows specific constraints in agency cooperation due to the
overlapping of agency functions. Although it is beyond the scope of this
article to discuss the international issues pertaining to the U.S. Bioterrorism
Act in detail, considering the globalized nature of the agriculture and food
system, a separate paragraph in part V describes the international
complexities involved in the implementation of U.S. Bioterrorism Act
regulations.
The article concludes that the food and agricultural security strategy
under the U.S. Bioterrorism Act does not address all security concerns, and
shortcomings exist at the enforcement level as well. The enforcement
efforts need to be strengthened equally at all the levels of government.

19.

MONKE, supra note 4, at 13.
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II. OVERVIEW OF THE U.S. BIOTERRORISM ACT AND RELEVANT
PRESIDENTIAL DIRECTIVE

A. U.S. BioterrorismAct of2002
The U.S. Bioterrorism Act of 2002 was enacted "[t]o improve the
ability of the United States to prevent, prepare for and respond to

bioterrorism and other public health emergencies." 20 One of the important
features of the U.S. Bioterrorism Act of 2002 is its emphasis on prevention,
a change from prior legislation that focused on punishment after an incident
had occurred.21 The U.S. Bioterrorism Act does not address food safety in
general; its focus is to prevent intentional contamination. 22
Title II, Subtitle B (Section 211 to 213) is called as the "Agricultural
Bioterrorism Protection Act of 2002.",23 It deals with the regulation of
certain biological agents and toxins that are potentially harmful to animals
or plants or animal or plant products to be determined by the Secretary of
Agriculture.2 4 The publication of a list of the biological agents and safety
regulations of the listed agents and toxins is administered by the Secretary
of Agriculture.2 5
Title III, Subtitle A (Section 301 to 315) deals with the protection of
the food supply. According to this part, the President's Council on Food
Safety should develop a crisis communication and education strategy
towards food safety and security. 26 Preventive strategy in this part deals
with the mitigation of threats due to food adulteration.2 7 Further provisions
28
deal with the food supply protection strategy with its focus on detention,
registration,29 maintenance of records30 and the safety of imported food.3 1

20. Public Health Security and Bioterrorism Preparedness and Response Act of
2002, Pub. L. No. 107- 188, 116 stat. 594 (codified in scattered sections of 7, 18, 21,
29, 38, 42 and 47 U.S.C.) [hereinafter U.S. Bioterrorism Act of 2002].
21. The Biological Weapons Antiterrorism Act of 1989, Pub. L. No. 101-298, 104
stat. 201, 18 U.S.C. § 175 (2006); The Defense Against Weapons of Mass Destruction
Act of 1996, Pub. L. No. 104-201, 110 stat. 2715, 50 U.S.C. § 2301 (2006).
22. Caroline Smith DeWaal, Food Safety And Security: What Tragedy Teaches Us
About Our 100-Year-Old Food Laws, 40 VAND. J. TRANSNAT'L L. 921, 924 (October,
2007).
23. U.S. Bioterrorism Act of 2002, 7 U.S.C. § 8401 note (2006).
24. 7 U.S.C. § 8401.
25. Id.
26. U.S. Bioterrorism Act of 2002 §301(a), 21 U.S.C. § 341 (2006).
27. U.S. Bioterrorism Act of 2002 §302, 21 U.S.C. § 381 (2006).
28. U.S. Bioterrorism Act of 2002 §303, 21 U.S.C. § 334 (2006).
29. U.S. Bioterrorism Act of 2002 §305, 21 U.S.C. § 350d (2006).
30. U.S. Bioterrorism Act of 2002 §306, 21 U.S.C. § 350c (2006).
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Subtitle C (Section 331 to 336) has incorporated general provisions to
improve agricultural security with its emphasis on animal and plant health
inspections,32 food safety inspection, agricultural biosecurity,34 animal
enterprise terrorism, 35 and research and development activities. 36
Title IV (Section 401 to 403) adds several provisions to the Safe
Drinking Water Act, 37 known as drinking water security and safety
amendments.
B. Homeland Security PresidentialDirective
President Bush issued Homeland Security Presidential Directives
(HSPD) to outline the objectives and strategies for the prevention of
agroterrorism. 3 8
Homeland Security Presidential Directive/HSPD-9, issued in January
2004, is the most important directive for the protection of the food and
agricultural system. 39 HSPD-9 defines a national policy to protect and
defend the U.S. agriculture and food system. 40 Also, the objectives and
roles of federal agencies involved are expressly stated in HSPD-9. 4 1 United
States Department of Agriculture (USDA), Department of Health and
Human Services (HHS), Environmental Protection Agency (EPA) and
Department of Homeland Security (DHS) are responsible for the post-event
recovery system which involves stabilization of agriculture production and
removal and disposal of contaminated animals, plants and food products.

31. U.S. Bioterrorism Act of 2002 §304, 21 U.S.C. § 335a (2006), §308, 21 U.S.C.
§ 381(2006), §309, 21 U.S.C. § 342(2006), §310,21 U.S.C. § 398 (2006).
32. U.S. Bioterrorism Act of 2002 §331, 7 U.S.C. § 8320 (2006).
33.
34.

35.

U.S. Bioterrorism Act of 2002 §332, 21 U.S.C. 679c (2006).
U.S. Bioterrorism Act of 2002 §§333-334, 7 U.S.C. § 3353 (2006).
U.S. Bioterrorism Act of 2002 §336, 18 U.S.C. § 43 (2006) (Section 336 states

the penalties for any offense causing intentional harm to the animals).
36. U.S. Bioterrorism Act of 2002 §335, 7 U.S.C. § 3354 (2006).
37. Safe Drinking Water Act, Pub. L. 93-523 (1974), 42 U.S.C. 300i, 300i-1, 300i2, 300i-3, 300g-3, 300j-1(2006).
38. U.S. GEN. ACCOUNTING OFFICE, GAO-05-214,

HOMELAND SECURITY, MUCH IS
BEING DONE To PROTECT AGRICULTURE FROM A TERRORIST ATTACK, BUT IMPORTANT
CHALLENGES REMAIN 13 (2005) available at http://www.gao.gov/new.items/

d05214.pdf (last visited Dec. 17, 2012).
39. HOMELAND SECURITY PRESIDENTIAL DIRECTIVE/HSPD-9, supra note 18.
40. Id.

4 1. Id.
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KEY FEDERAL AGENCIES INVOLVED IN THE PROTECTION OF
THE U.S. FOOD AND AGRICULTURE SYSTEM

A. Department OfHomeland Security (DHS)
After September 11, taking into account the danger of new acts of
terrorism involving new weapons and tactics, President Bush expressed a
need for protecting domestic security.42 The Homeland Security Act
consolidated different security agencies into a single domestic security
department known as the Department of Homeland Security (DHS). 43 DHS
plays a major role in the enforcement of regulations promulgated after the
enactment of the U.S. Bioterrorism Act of 2002. Regulatory functions of
the DHS are discussed in detail in part IV. Apart from the regulatory
functions, DHS has started innovative programs for the protection of U.S.
food and agriculture. Important DHS initiatives are as follows:
Identifying the need for critical infrastructure protection under the
HSPD-7, DHS emphasizes sector specific plans by USDA and FDA. These

plans are coordinated and administered by the Government Coordinating
45
Council." DHS has finalized guidelines for local level preparedness. The
guidelines encourage citizen participation in association with the
Corporation for National and Community Service (CNCs).46 Regular
meetings between a group of food industry representatives and the DHS are
conducted to ensure the participation of private industry in decision
making.47 Considering the importance of research and educational
activities, DHS has established the National Center for Food Protection and

42. DHS, SECURING THE HOMELAND STRENGTHENING THE NATION SEPTEMBER 11,
2001 AND ITS AFTERMATH 2, 3 available at http://www.dhs.gov/xlibrary/assets

/homeland securitybook.pdf (last visited Dec. 17, 2012).
43. Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135, 6 U.S.C.
101 (2006).
44. DHS, HOMELAND SECURITY PRESIDENTIAL DIRECTIVE/HSPD-7 (Dec. 17, 2003)

availableat http://www.dhs.gov/xabout/laws/gc 1214597989952.shtm#1.
45. DHS, HOMELAND SECURITY PRESIDENTIAL DIRECTIVE/HSPD- 8 (Dec. 17, 2003)

available at http://www.dhs.gov/xabout/laws/gc_1215444247124.shtm; see also DHS,
(September 2007) available at
GUIDELINES
PREPAREDNESS
NATIONAL
http://www.dhs.gov/xlibrary/assets/NationalPreparednessGuidelines.pdf (last visited
Nov. 27, 2012).
Service,
Community
and
National
for
46. Corporation
http://www.nationalservice.gov/about/overview/index.asp(last visited Nov. 27, 2012).
47. See DHS, FOOD AND AGRICULTURE SECTOR-SPECIFIC PLAN 2010, available at

http://www.fda.gov/downloads/Food/FoodDefense/FoodDefensePrograms/UCM
3.pdf (last visited Dec. 17, 2012).
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Defense. 4 8 In addition, the Homeland Security Centers (HS- Centers)
program attempts to engage the academic community to ensure biosecurity
and food safety through research and educational efforts. 49 The agriculture
thrust area of the DHS Science and Technology Directorate supports the
intra-agency agro-defense research and development program at the Joint
Agro-Defense Office (JADO).50
HSPD-9 calls for the coordination between various federal agencies.
For the effective utilization of the HSPD-9 provision and as a coordinated
effort towards the prevention of agricultural bioterrorism, DHS, in
cooperation with other federal agencies, has developed the Strategic
Partnership Program Agroterrorism (SPAA) initiative to conduct
vulnerability assessments.52 It is a joint effort by the Federal Bureau of
Investigation (FBI), DHS, USDA and FDA in which any industry member,
trade association or state can voluntarily participate.53 The assessments are
conducted to check the production process of industries involved in food
and agriculture production. 54 "Criticality, Accessibility, Recuperability,
Vulnerability, Effect, Recognizability and Shock" are the six major factors
considered for the assessment; summarized as "CARVER + Shock
methodology.",5 The SPAA program facilitates assessment of food and
agriculture products or commodities and encourages interaction among
industry and government.56 Research gaps, mitigation strategies and good
security practices are identified at the end of each assessment.57

48. See National Center for Food Protection and Defense: A Homeland Security
Center of Excellence, http://www.ncfpd.umn.edu/index.cftm/abouloverview/ (last
visited Nov. 19, 2012).
49. DHS, HOMELAND SECURITY CENTERS OF EXCELLENCE, http://www.dhs.gov/

homeland-security-centers-excellence (last visited Nov. 19, 2012).
50. DANA A. SHEA ET AL., THE NATIONAL Bio- AND AGRO-DEFENSE

FACILITY:

17, (Congressional Research Service 2009), available at
http://www.fas.org/sgp/crs/terror/RL34160.pdf
51. See HOMELAND SECURITY PRESIDENTIAL DIRECTIVE/HSPD-9, supra
note 18.
52. FDA, STRATEGIC PARTNERSHIP PROGRAM AGROTERRORISM (SPAA) INITIATIVE
(Aug. 2005), available at http://www.fda.gov/Food/FoodDefense/FoodDefense
Programs/ucm080836.htm.
ISSUES FOR CONGRESS

53. Id
54. FDA, STRATEGIC PARTNERSHIP PROGRAM AGROTERRORISM (SPAA) INITIATIVE,
(Jul. 2006-Sept. 2007) available at
REPORT
STATUS
YEAR
SECOND

http://www.fsis.usda.gov/PDF/SPPASummaryReportl 1-6-07.pdf
55.
56.
57.

Id.
Id.
Id.
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In order to protect domestic infrastructure, DHS has developed a
domestic security management plan. For the implementation of this plan,
National Incident Management System (NIMS) and National Response
Framework (NRF) were established. NIMS is the incident command
system which coordinates responses between various levels of
government.59 NRF is the domestic incident management strategy to be
implemented in cooperation with public sector agencies, the private sector
and non-governmental organizations (NGOs).o
B. United States DepartmentofAgriculture (USDA)
USDA and U.S. Department of Health and Human Services (HHS)
are responsible for overseeing the compliance with registration
requirements by companies, laboratories and other entities which are
required to register the use of dangerous materials.61 USDA Office of Food
Defense and Emergency Preparedness Response coordinates infrastructure
development, surveillance, response and recovery. 62 Considering the
danger of both unintentional and deliberate introduction of animal diseases,
USDA has developed veterinary countermeasures known as National
Veterinary Stockpile (NVS). 63 The objective of NVS is to deploy
veterinary
countermeasures
including vaccines, pharmaceuticals,
equipment and commercial support services to a state in the event of an
animal disease outbreak. 6 In order to upgrade laboratory response
capabilities, USDA and HHS are building the laboratory networks through
the Integrated Consortium of Laboratory Networks (ICLN) established in
2005.65 The U.S. Bioterrorism Act of 2002 states that USDA, by regulation,

58. DHS, HOMELAND SECURITY PRESIDENTIAL DIRECTIVE/HSPD-5 (Feb. 28, 2003)
http://www.dhs.gov/xabout/laws/gc_1214592333605.shtm#1.

59. Id; see also Federal Emergency Management Administration (FEMA), National
Incident

Management

System

(NIMS),

(December

2008),

available

at

http://www.fema.gov/pdf/emergency/nims/NIMS core.pdf
60. DHS, NATIONAL RESPONSE FRAMEWORK (NRF) - FACT SHEET, available at
http://www.fema.gov/pdf/emergency/nrf/NRFOnePageFactSheet.pdf
(last
visited
January 6, 2011).
61. U.S. GEN. ACCOUNTING OFFICE, supra note 39, at 21.
62. USDA, Food Defense and Emergency Response, _http://www.fsis.usda.gov/
Food Defense %26 _EmergencyResponse/index.asp (last visited Nov. 19, 2012).
63. ANIMAL AND PLANT HEALTH INSPECTION SERVICE (APHIS), NATIONAL
VETERINARY STOCKPILE VERSION 2, PLANNING GUIDE FOR FEDERAL, STATE AND LOCAL
AUTHORITIES
1 (Jun.
2009),
available at
http://www.aphis.usda.gov
/animal health/emergencymanagement/downloads/nvs_planning guide ver2.pdf.
64. Id. at 7.
65. Integrated Consortium of Laboratory Networks (ICLN), http://www.icln.org/
(last visited Nov. 19, 2012).
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has to identify potential biological toxins and agents that "pose a severe
threat to animal or plant health, or to animal or plant products." 6 6 Per the
Act, there are some "overlap agents and toxins," the classification of which
should be administered by "Interagency Coordination" procedures. 67
Animal identification and traceability measures are critical for the
protection against diseases like BSE and FMD.6 ' DHS-USDA Joint
Modeling Operational Capability coordinates response plans to outbreaks
of selected foreign animal diseases.69
C. Food andDrugAdministration (FDA)
Under the U.S. Bioterrorism Act of 2002, FDA is directed to increase
the protection against contaminated food entering the supply system. 70 The
U.S. Bioterrorism Act of 2002 mandates that the FDA has to identify and
list potential biological toxins and agents that "pose a severe threat to
public health and safety." 7 1 The Act requires FDA to issue recordkeeping
regulations.72
Fresh produce is also identified as a major food safety risk.7 ' FDA
investigates the food chain through its trace back system, followed by a
voluntary recall procedure.74 The traceability effort by the fresh produce
industry is a novel approach adopted by private industries. FDA's
CFSAN formed a Produce Safety Staff to work on detection and analysis of

66. U.S. Bioterrorism Act of 2002 § 212, 7 U.S.C. § 8401(a)(1)(A) (2006).
67. U.S. Bioterrorism Act of 2002 § 221, 7 U.S.C. § 8411(a)(2)(A) (2006).
68. The Animal Enterprise Terrorism Act, Pub. L. No. 109-374, 120 stat 2652, 18
U.S.C.A. § 43 (2006); see also Margaret Rosso Grossman, Animal Identification And
Traceabilityunder the US NationalAnimal IdentificationSystem, 2 J. FOOD L. & POt'Y

231, 233 (2006).
69. DHS, "SCIENCE

AND TECHNOLOGY RESEARCH AND TRANSITIONING PRODUCTS
INTO USE" Hearing before the House Committee on Appropriations,Subcommittee on

Homeland Security, (March 26, 2009) (Testimony of Acting Under Secretary Bradley I.
Buswell,
Science
and
Technology
Directorate),
available
at
http://www.dhs.gov/ynews/testimony/testimony_1238089175289.shtm.
70. U.S. Bioterrorism Act of 2002 § 302, 21 U.S.C. § 381 (2006).
71. U.S. Bioterrorism Act of 2002 § 201(a), 42 U.S.C. § 262a (2006).
72. U.S. Bioterrorism Act of 2002 § 306(a), 21 U.S.C. § 350c (2006).
73. U.S. GovT. ACCOUNTABILITY OFFICE, IMPROVEMENTS NEEDED IN FDA
OVERSIGHT OF FRESH PRODUCE 1 (2008), available at http://www.gao.gov
/new.items/d081047.pdf.
74. How
FDA
Works
To
Keep
Produce
Safe,
DRUGS.COM,
http://www.drugs.com/fda-consumer/how-fda-works-to-keep-produce-safe-66.html
(last visited Nov. 27, 2012). see also Subcommittee on Regulations and Healthcare
Hearing on Impact of Food Recalls on Small Businesses, 11Ith Congress (2009).
75. The Produce Traceability Initiative, http://www.producetraceability.org/ (last
visited Nov. 26, 2012).
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pathogens in fresh produce, but the integration of scientific knowledge and
information is identified as a major gap.76
D. EnvironmentalProtection Agency (EPA)

Natural resources are critical components of U.S. national security.77
The U.S. Bioterrorism Act of 2002 named EPA as the lead agency to
prevent any possibility of water terrorism.78 According to the Act's
requirements, EPA must administer a community water system serving
more than 3300 persons. 79 The completion of a vulnerability assessment
and the Emergency Response Plan are the pre-requisites to comply with the
requirements.8o EPA's pesticide regulatory authority is closely linked with
water contamination.8 1
IV.

REGULATORY FRAMEWORK

Legislation and regulation are the essential tools in the hands of the
government. 82 Different units of the government attempt to implement the
regulations as per their prescribed authority. 8 3 The General Accounting
Office (GAO) has criticized the complexity of the U.S. food safety system
which is governed by thirty major laws being implemented by fifteen
different agencies.
76. U.S. GOVT. ACCOUNTABILITY OFFICE, GAO-10-182R, FOOD SAFETY: FDA HAs
BEGUN TO TAKE ACTION To ADDRESS WEAKNESSES IN FOOD SAFETY RESEARCH, BUT
GAPS REMAIN 20 (2010), available at http://www.gao.gov/new.items/dl0182r.pdf.
77. See Kristen D. Wheeler, Homeland Security and Environmental Regulation:
Balancing Long Term Environmental Goals With Immediate Security Needs, 45

L.J. 437, 447 (2006).
78. U.S. Bioterrorism Act of 2002 § 401, 42 U.S.C. § 300i-2 (2006); see also
ENVIRONMENT PROTECTION AGENCY (EPA), Requirements of the Public Health
WASHBURN

Security and Bioterrorism Preparedness and Response Act of 2002 (Bioterrorism Act),
(last
http://water.epa.gov/infrastructure/watersecurity/lawsregs/bioterrorismact.cfn
visited Nov. 26, 2012).
79. U.S. Bioterrorism Act of 2002 § 401, 42 U.S.C. § 300i-2 (2006).
80. Id.
81. See Richard A. Merrill & Jeffrey K. Francer, Organizing Federal Food Safety
Regulation, 31 SETON HALL L. REv. 61, 86 (2000); see also EPA, Pesticides: Health
And Safety, http://www.epa.gov/pesticides/health/human.htm (last visited Nov. 26,
2012).
82. See Michael T. Roberts, Role of Regulation in Minimizing Terrorist Threats
Against the Food Supply: Information, Incentives, and Penalties, 8 MINN.J.L. SCi &
TECH.

199, (2007).

83. Id. at 199-200.
84. U.S. GEN. ACCOUNTING

OFFICE, FEDERAL FOOD SAFETY AND SECURITY
SYSTEM: FUNDAMENTAL RESTRUCTURING IS NEEDED To ADDRESS FRAGMENTATION
AND OVERLAP 2 (2004), availableat http://www.gao.gov/new.items/d04588t.pdf
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After the enactment of the U.S. Bioterrorism Act of 2002, new rules
and regulations are being enacted by various agencies while responding to
the emerging food safety and security problems.85
A. PriorNotice ofFoodImports
Food supply in the U.S. includes imported food which is produced
and processed at various locations outside the nation. Considering the
threats of intentional tampering, it was necessary to upgrade FDA's
inspection capacities. According to GAO, FDA screens all the shipments
electronically although shipments may be released into domestic markets
without inspection."
The final rule on the "Prior Notice of Imported Food" implements
section 308 of the U.S. Bioterrorism Act.8 Per this regulation, a prior
notice of most human and animal foods, drinks and dietary supplements
imported or offered for import should be given to the FDA. 89 Any covered
article with inadequate prior notice can be refused. 90 Depending on the
mode of transportation, the prior notice must be received by the agency
between two and eight hours before a shipment's arrival at the U.S.
border 1 The objective of the prior notice requirement is to provide
information of the potentially high risk shipments beforehand; as the
shipments are dangerous for the public health and security.
Under the Bioterrorism Act, the interim final rule was issued by the
FDA on Oct. 10, 2003 which became effective from Dec. 12, 2003.92 The
final rule took effect on May 6, 2009. 9 Under the final rule, FDA

85. See Timothy M. Hammonds, It is Time to Designate a Single Food Safety
Agency? 59 FOOD AND DRUG L.J. 427, 428 (2004).
86. FDA, SAFETY OF IMPORTED FOODS, Hearing before the Permanent
Subcommittee On Investigations Senate Committee On Government Affairs (Sept. 24,
1998) (Statement of William B. Schultz) available at http://www.fda.gov/NewsEvents
/Testimony/ucml 15099.htm.
87. Eric M. Goldstein, Inspecting the Hands That Feed US: Requiring US. Quality
for All ImportedFoods, 7 WASH. U. GLOBAL STUD. L. REV. 137, 145 (2008).

88.
89.
90.
91.

21
21
21
21

U.S.C. §381 (2006); 21 C.F.R. § 1.277 (2010).
U.S.C. §381(m)(1) (2006); 21 C.F.R. §1.277.
C.F.R. § 1.283 (2010).
C.F.R. § 1.279 (2010). The time limitations are two hours, four hours, four

hours and eight hours for food arriving by road, rail, air and water respectively. Id.
92. 21 C.F.R § 1 (2010).

93. FDA, Fact Sheet on FDA's Food Bioterrorism Regulation: Final Rule- Prior
Notice

of

Imported

Food

Shipments,

http://www.fda.gov/Food/FoodDefense

/Bioterrorism/PriorNotice/ucml53720.htm (last visited Nov. 27, 2012).
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established Prior Notice System Interface 9 4 and CBP established an
Automated Broker Interface of the Automated Commercial System
(ABI/ACS) to receive and save information regarding imported food
products.9 5 FDA Prior Notice Review Center and CBP National Targeting
Center are allowed to take the enforcement actions against any violations.
Respective enforcement agencies reserved discretion to take further actions
in special circumstances. 97
FDA's PREDICT system oversees imported food safety by improving
the import screening mechanism and thereby detection of food borne
illnesses from imported food. 98 Certain gaps identified in the
implementation of the prior notice requirement are as follows:
1. CBP's computer system is not fully equipped to notify FDA or
FSIS about the imported food shipment arrival at the U.S. ports.99
2. Identification number of CBP and FDA for the imported food
items is not the same. oo
3. There are problems in managing the in-bond shipments which
informally enter in the U.S. commerce.10 1
4. The prior notice requirement compliance by CBP should avoid
unreasonable burden on the violators. 102
FSIS conducts equivalency investigation and approves the food
facilities. At the reinspection stations, shipments are checked to validate

94. 21 C.F.R. § 1.280 (2010). FDA PNSI is the online mechanism for submitting
prior notice of some shipments. Id.
95. Id.; see also CBP, Automated Broker Interface (ABI) and Contact Information,
http://www.cbp.gov/xp/cgov/trade/automated/automated systems/acs/acs abi-contact_
info.xml (last visited Dec. 17, 2012.
96. 21 C.F.R. §§ 1.283-284 (2010). Violations include: a) inadequate prior notice
(when there is no notice, inaccurate notice or untimely notice), b) failure of a foreign
facility to register, c) the absence of a Prior Notice confirmation. Id. The violations
were categorized on the basis of threat or intent of the particular act into category 1,
category 2 and category 3 violations. Id.
97. 21 C.F.R. § 1.284 (2010).
http://www.fda.gov/ForIndustry/Import
FDA,
Presentation,
98. Predict
Program/ucml72743.htm (last visited Nov. 25, 2012).
99. Jim Kouri, Danger: Food Supply Vulnerable to terrorism, Enter Stage Right

2009)
available
(October 26,
/articles/1 009/1009foodsafety.htm.
100. Id.

at

http://www.enterstageright.com/archive

10 1. Id.
102. FDA, DRAFT COMPLIANCE POLICY GUIDE,

Compliance Policy Guide for Sec.
110.310 Prior Notice of Imported Food Under the Public Health Security and
Bioterrorism Preparedness and Response Act of 2002 (May 6, 2009), available at

http://www.fda.gov/Food/FoodDefense/Bioterrorism/PriorNotice/ucml33278.htm
(discussing the violations of section 80 1(m) and section 801(1)).
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documentation and labeling requirements.' 03 The equivalency authority for
FDA may prove useful in ensuring the imported food safety. 1
B. Administrative Detention

The objective of administrative detention is to identify and remove
contaminated food. o Section 303 (a) of the U.S. Bioterrorism Act added
section 334(h) to the Federal Food Drug and Cosmetic Act.106 Under
Section 334(h) of the FD&C Act, once FDA has a credible evidence of
threat from any food article, it can take administrative action.'0 7 The
definition of food includes food and beverages for human and animal
consumption. 08 The section does not cover food regulated exclusively by
USDA, under the Federal Meat Inspection Act, the Poultry Products
Inspection Act, or the Egg Products Inspection Act.'0
Since the unintentional adulteration poses the same potential threat,
FDA has the authority to use administrative detention over all the imported
food both in intrastate and interstate commerce."o FDA can hold food and
initiate legal proceeding in a court of law."' Food can be seized and
permanently removed, 1 2 and FDA can tag or label food as "detained.".. A
detention order needs to be approved by the District Director or an official
senior to such director where the detained article of food is located.
Detained food must be removed to a secure facility and may be held for
thirty days.114 The food may not be released without the permission of
FDA. "' Perishable items are an exception and have been given 'within four

103. U.S. GEN. ACCOUNTING OFFICE, FOOD SAFETY: FEDERAL EFFORTS TO ENSURE
THE SAFETY OF IMPORTED FOODS ARE INCONSISTENT AND UNRELIABLE 17 (April 1998),
available at bttp://www.gao.gov/archive/1998/rc98103.pdf.
104. Goldstein, supra note 88, at 150.
105. U.S. G.P.0, IMPLEMENTATION OF THE FOOD SECURITY

PROVISIONS OF THE
PUBLIC HEALTH SECURITY AND BIOTERRORISM PREPAREDNESS AND RESPONSE ACT,

Hearing Before The Subcommittee On Health Of The Committee on Energy and
Commerce House of Representatives, 10 8th Congress, 2 nd Sess. (June 25, 2004)
(Statement of Lester M. Crawford).
106. Federal Food Drug and Cosmetic Act, 21 U.S.C. § 334(h) (2006).
107. Id.
108. 21 C.F.R. § 1.377 (2010).
109. Id.
110. 21 C.F.R. § 1.378 (2010).
111. 21 C.F.R. § 1.379 (2010).
112. Id.
113. 21 C.F.R. § 1.382 (2010).
114. 21 C.F.R. § 1.391 (2010).
115. 21 C.F.R. § 1.379 (2010).
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days' of the period.' 1 6 The detention order would be issued to the owner,
operator, or agent in charge of the place where the food is located." 7

C. Registration ofFacilities
According to the regulation on registration of facilities, all domestic
and foreign facilities that manufacture, process, pack or hold food for
human or animal consumption in the U.S. must register with the FDA.1
The objective of the requirement is to identify and locate the affected food
processors and other establishments." 9
According to the statute, certain facilities are exempted from the
registration of facilities requirement.120 The regulation expressly provides
that foreign facilities,121 farms,122 retail food establishments,12
restaurants,12 4 nonprofit food establishments,1 25 fishing vessels 26 and
certain facilities regulated by specific statutes are exempted from the
registration requirement. 2 7 Foreign facilities are exempted but they have to
28
register when no further processing or packaging is done outside the U.S.1
Thus for the foreign firms, two essential requirements are: a) The article of
food must be from a registered foreign manufacture,' 2 9 and b) A foreign
manufacturer registration number must be obtained.130 Farms are subject to
the registration requirement only when the food stored or processed on site
is under different ownership.' 3 ' Retail establishments and restaurants are
excluded from the requirement when their primary function is to sell food

116. 21 C.F.R. § 1.383 (2010).
117. 21 C.F.R. § 1.381 (2010).
118. 21 C.F.R. § 1.225 (2010).
119. Id.; see also FDA, COMPLIANCE POLICY GUIDE- Registration of Food Facilities
Under the Public Health Security and Bioterrorism Preparedness and Response Act of
2002, available at http://www.fda.gov/ICECI/ComplianceManuals/Compliance
PolicyGuidanceManual/ucml22876.htm (revised Aug. 2006),.
120. 21 C.F.R. § 1.226 (2010). Exempted facilities are: farms, retail food
establishments, restaurants, fishing vessels, facilities regulated exclusively by the
USDA, foreign facilities "if food from such facility undergoes further manufacturing or
processing (including packaging) by another facility outside the U.S. Id.
121. 21 C.F.R. § 1.226(a) (2010).
122. 21 C.F.R. § 1.226(b) (2010).
123. 21 C.F.R. § 1.226(c) (2010).
124. 21 C.F.R. § 1.226(d) (2010).
125. 21 C.F.R. § 1.226(e) (2010).
126. 21 C.F.R. § 1.226(f) (2010).
127. 21 C.F.R. § 1.226(g) (2010).
128. 21 C.F.R. 1.226(a) (2010).
129. 21 C.F.R. 1.225(a) (2010).
130. 21 C.F.R. 1.231(a)(4) (2010).
131. 21 C.F.R. § 1.227(a)(3)(i) (2010).
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directly to consumers. 132 Domestic facilities have to be registered whether
or not food from such facilities enters interstate commerce.
Failure to register is a prohibited act. 134 During the FDA or state
agency facility inspections, any domestic facility that fails to register must
be mentioned in the 'Establishment Inspection Report' by the FDA
personnel in charge of the inspection. The person in charge of inspection is
directed to convey such a failure to the district compliance branch.135
There are further provisions of the strict enforcement action on account of
violations of the rule.13 6
The obligation to have a designated U.S. agent for the registration of
foreign facilities under the regulation on registration of facilitiesl 37 and
compliance with the prior notice requirement' 38 discussed earlier is one of
the major drawbacks in terms of trade relations with other countries. The
requirement that companies must designate a U.S. agent imposes enormous
costs on a foreign food facility that seeks to access the U.S. market.1 39
Roughly around 200,000 foreign food facilities have registered with the

FDA. 140
D. Establishmentand MaintenanceofRecords
In order to trace the origins of food products and thus to increase the
pace of investigation in times of actual crisis, FDA proposed the final rule
on establishment and maintenance of records. 14 1 The recordkeeping
provisions were published in December 2004 and the FDA issued a

132.
133.
134.
135.
136.
137.

21 C.F.R §1.226(c)-(d) (2010); 21 C.F.R § 1.227(b)(10)-(11) (2010).
21 C.F.R. § 1.225(b) (2010).
21 C.F.R. 1.241(a) (2010).
FDA, COMPLIANCE POLICY GUIDE, supra note 121.
21 U.S.C. § 331(dd) (2006).
21 C.F.R § 1. 233(e) (2010).
138. 21 C.F.R. § 1.277 (2010).
139. 21 C.F.R. § 1.233(e) (2010); see also Claire S. Boisen, Title III of the

Bioterrorism Act: Sacrificing U.S. Trade Relations in the Name of Food Security, 56

AM. U. L. REV. 667, 668 (Feb. 2007). The comparison between food facilities, one
from Europe and another from U.S. and the effect of BT Act regulations on both of the
facilities wherein the U.S. facility has a competitive advantage. Id.
140. RENEE JOHNSON, THE FEDERAL FOOD SAFETY SYSTEM: A PRIMER 2, CRS (Jan
11, 2011) availableat http://fpc.state.gov/documents/organization/1 55616.pdf.

141. FDA, FDA Issues Final Rule on the Establishment and Maintenance of Records
to Enhance the Security of the U.S. Food Supply Under the Bioterrorism Act (Dec. 6,
2004), available at http://www.fda.gov/NewsEvents/Newsroom/PressAnnouncements
/2004/ucml08382.htm.
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guidance document regarding the implementation of these provisions. 4 2
Domestic persons that manufacture, process, pack, distribute, receive, hold,
or import and transport food are subject to this regulation. 143 Foreign
persons who only transport food in the United States are also covered by
the regulation. 1 "
The recordkeeping regulation implements section 306 of the U.S.
Bioterrorism Act of 2002. The records have to be retained depending on the
perishability of the food.145 FDA can inspect the records on a reasonable
belief that an article of food is adulterated and presents a serious threat of
adverse health consequences to humans or animals. 146 Records relating to
the ingredients of a food product, financial data, pricing data, personal data,
research and sales data are exempted from the FDA access.14 7 The
confidentiality of the information obtained under the record access
provision is assured under the Trade Secrets Act,14 8 FD&C Act,149 Freedom
of Information Act, 150 and the information disclosure regulations of the
FDA. 5 ' Businesses covered under the regulation had to comply by
December 9, 2005, with exceptions given to small and very small
businesses.152 Per this regulation, FDA regulated food facilities must
maintain records identifying the immediate previous source and the
immediate subsequent recipient of the food passing through the U.S. food

142. CSFAN, Questions and Answers Regarding Establishment and Maintenance of
Records, (Sept. 2006), available at http://www.fda.gov/Food/GuidanceCompliance
Regulatorylnformation/GuidanceDocuments/FoodDefenseandEmergencyResponse/uc
m062801.htm.
143. 21 C.F.R. § 1. 328 (2010).
144. 21 C.F.R. § 1.327(h) (2010).
145.

21 C.F.R.

§ 1.360 (2010).

146. 21 C.F.R. § 1.361 (2010).
147. 21 C.F.R. § 1.362 (2010).
148. 18 U.S.C. 1905 (2006).
149. 21 U.S.C. 331(j) (2006).
150. 5 U.S.C. 552 (2006).
151. 21 C.F.R. §§ 20-21 (2010).
152. 21 C.F.R. § 1.368 (2010). According to the regulation, businesses having 11-499
FTEs are considered as Small businesses and businesses having 10 or fewer FTEs are
considered as Very small businesses with June 9, 2006 and December 11, 2006 as time
limits respectively for the compliance. Id. FTE (Full Time Equivalent Employees)
means all individuals employed by the person claiming the exemption. Id.
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supply chain.153 The rule is also called a "one-up, one-back" traceability
model. 154
Recordkeeping also helps with safe and sanitary food transportation
but the FDA regulations are reported to be ineffective in the areas of
prescribing specific sanitation practices, temperature requirements,
logistical aspects and mixed loads.155
E. Control of Biological Agents
The present regulatory framework regarding control of biological
agents has evolved through the earlier enactments. The intentional use of
biological agents as a weapon was stated as a crime in the Biological
Weapons Anti- Terrorism Act of 1989; but the Act allowed their use for the
peaceful purposes.1 56 Possession of such an agent contrary to peaceful use
is defined as a crime under the Patriot Act. 57
After the enactment of the U.S. Bioterrorism Act of 2002, section 212
governs the regulations to control biological agents.' 8 The biological agent
regulatory framework balances the demand of research activities and
mitigates any potential threat.' 59 Animal and Plant Health Inspection
Service (APHIS) and CDC are the two agencies responsible for the
implementation of the biological agent regulations. 160 APHIS has
promulgated regulations relating to plants16 ' and animals,16 2 whereas CDC
has promulgated regulations relating to public health protection. 163 For the
purposes of these regulations, the biological agents are classified into the
following three categories on the basis of their potential to pose severe

153.

21 C.F.R. §§ 1.337,

1.345 (2010); see also FDA, Establishment and

Maintenance
of
Records
(2005),
available
at
http://www.fda.gov/Food/FoodDefense/Bioterrorism/RecordkeepingUCMO61476.
154. FDA, FDA Issues High on HHS OIG'S Enforcement Agenda, 15 No. 9 FDA
Enforcement Manual Newsl. 3 (Nov. 2006).
155. Julia Ariel Miller, The Regulation Of Sanitary Food Transportation In The
United States: A Slow Journey on a Long Road, 63 FOOD & DRUG L.J. 35, 66-73
(2008) (discussing the regulatory framework and practices in the area of safe and
sanitary food transport).
156. Biological Weapons Anti-Terrorism Act § 175, 18 U.S.C. § 175 (2006).
157. USA Patriot Act, Pub.L. 107-56, title VIII, § 817(3), Oct. 26, 2001, 115 Stat.

386, added item 175(b), 18 U.S.C. § 175(b) (2002).
158. Bioterrorism Act of 2012 § 212, 7 U.S.C. § 8401 (2006).
159.
160.

Id
Id

161.
162.

7 C.F.R. § 331 (2010) (relating to plants).
9 C.F.R. § 121(2010) (relating to animals).
42 C.F.R § 73 (2010) (relating to public health).

163.
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threat to plant health, animal health and human health.' 6" The three
categories are: a) Plant Protection and Quarantine (PPQ) select agents and
toxins,
b) Veterinary Services (VS) select agents and toxins,166 and c)
Overlap select agents toxins.' 67 According to the regulations, an individual
or entity must have a certificate of registration to possess, use or transfer
any select agent or toxin.'6 8 The responsibility of the registered select
agents or toxins must be assigned to the responsible official approved by
the USDA Administrator or HHS Secretary.169 Any individual, responsible
official or entity potentially going to work with the select agents must be
approved through Security Risk Assessments (SRA).' 70 There must be
restricted access to select agents and toxins,' 7 ' and a security plan must be
established which is sufficient to protect select agents or toxins.1 72 A
biocontainment or biosafety plan must be established and reviewed
annually. 7 3 Experiments involving the use of select agents and toxins must
be restricted. 7 4 Transfers of the agents must be limited,175 and proper
records must be maintained.' 76 The inspection of any facility site by APHIS
and/or CDC must be allowed.' 77 If the agents are lost or stolen, a report

164. Id.
165. 7 C.F.R. § 331.3 (2010) (relating to plants).
166. 9 C.F.R. § 121.3 (2010) (relating to animals).
167. 9 C.F.R. § 121.4 (2010) (relating to animals).
168. 7 C.F.R. § 331.7 (2010) (relating to plants); 9 C.F.R. § 121.7 (2010) (relating to
animals).
169. 7 C.F.R § 331.9 (2010) (relating to plants); 9 C.F.R. § 121.9 (2010) (relating to
animals).
170. 7 C.F.R § 331.7 (2010) (relating to plants); 9 C.F.R. § 121.10 (2010) (relating to
animals); see also Michael Greenberger et al., Governance and Biosecurity:
Strengthening Security and Oversight of the Nation's Biological agent laboratories,13
DEPAUL J. HEALTH CARE L. 77, 85 (2010) (discussing Security Risk Assessments).

171. 7 C.F.R. § 331.10 (2010) (relating to plants);
to animals).
172. 7 C.F.R. § 331.11 (2010) (relating to plants);
to animals).
173. 7 C.F.R. § 331.12 (2010) (relating to plants);
to animals).
174. 7 C.F.R. § 331. 13 (2010) (relating to plants);
to animals).
175. 7 C.F.R. § 331.16 (2010) (relating to plants);
to animals).
176. 7 C.F.R. § 331.17 (2010) (relating to plants);
to animals).
177. 7 C.F.R. § 331.18 (2010) (relating to plants);
to animals).

9 C.F.R. § 121.10 (2010) (relating
9 C.F.R. § 121.11(2010) (relating
9 C.F.R. § 121.12 (2010) (relating
9 C.F.R. § 121.13 (2010) (relating
9 C.F.R. § 121.16 (2010) (relating
9 C.F.R. § 121.17 (2010) (relating
9 C.F.R. § 121.18 (2010) (relating
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must be filed immediately."' Every individual seeking an access to the
facility must be provided with the training to address relevant risks posed
by the select agents and toxins.179
F. ProtectionofDrinking Water Infrastructure
The U.S. water system is vulnerable to a possible terrorist attack."
Water infrastructure security cannot be ignored since the possible attack on
the Los Angeles water supply using biological agent was identified by the
FBI in 1982.181 Water terrorism is a risk to both private and government
controlled water systems.' 82 Severe damage caused by the introduction of
contaminants in water distribution systems is a potential threat. 8 3 Bacteria
are transmitted from plant to plant by rainwater and irrigation runoff and
can cause serious plant diseases.18
The Safe Drinking Water Act governs the water security and regulates
the drinking water system.'" The Presidential Decision Directive 63
designated Environmental Protection Agency (EPA) for the water
infrastructure protection.186 President Bush signed the SDWA amendments
into law with the incorporation of provisions regarding vulnerability
assessment and the upgrade of the emergency response plan.'18 According
to the new amendments, public water systems are under the following

178. 7 C.F.R. § 331.19 (2010) (relating to plants); 9 C.F.R. § 121.19 (2010) (relating
to animals).
179. 7 C.F.R. § 331.15 (2010) (relating to plants); 9 C.F.R. § 121.15 (2010) (relating
to animals).
180. ENVIRONMENTAL PROTECTION AGENCY (EPA), Water Infrastructure,
http://water.epa.gov/infrastructure/watersecurity/index.cfm (last visited Dec. 17, 2012).
181. Itzchak E. Komfield, Terror in the water: Threats to Drinking Water and
Infrastructure,9 WIDENER L. Symp. J. 439, 446 (2002-2003).
182. See Steven D. Shermer, The Drinking Water Security and Safety Amendments of
2002: Is America's Drinking Water Infrastructure Safer Four Years Later? 24 UCLA
J. ENVTL. L. & POL'Y 355, 421 (2005-2006).

183. Id.
184. Anne Kohnen, Responding to the

Threat of Agroterrorism: Specific
Recommendationsfor the United States Department ofAgriculture, BCSIA Discussion

Paper 2000-29, ESDP Discussion Paper ESDP-2000-04, 19 John F. Kennedy School of
Government, Harvard University (Oct. 2000).
185. Safe Drinking Water Act, Pub. L. 93-523 (1974), 42 U.S.C. 300i, 300i-1, 300i2, 300i-3,300g-3, 300j-l(2006).
186. Presidential Decision Directive/NSC 63, Critical Infrastructure Protection, (May
22, 1998), availableat http://www.fas.org/irp/offdocs/pdd/pdd-63.htm.
187. U.S. Bioterrorism Act of 2002 § 401, 42 U.S.C. 300i-2 (2006).
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obligations: a) To prepare an emergency response plan;188 and b) Conduct
and submit vulnerability assessments to the EPA.'89
EPA has been successful in creating awareness through the
implementation of SDWA amendments.190 The U.S. Bioterrorism Act of
2002 amended SDWA but the SDWA amendments do not effectively
address all the water systems.191 One observation is that private water
companies are not as accountable as public entities.192 Moreover, private
companies may be less likely to cooperate with requirements such as
information disclosure, submission of required assessments and the
relevant security information.' 93
V. ASSESSMENT OF COMPLIANCE WITH THE AGRICULTURAL
BIOTERRORIsM REGULATIONS

A research project titled "A Study of Agricultural Bioterrorism
Preparedness in the Arkansas Grain and Oilseed Industry" 9 4 was
conducted by the Department of Agricultural Economics and Agribusiness,
University of Arkansas in 2010. The objectives of the project were: a) To
determine whether the grain and oilseed facilities in the state of Arkansas
were complying to meet biosecurity regulations; and b) To determine
whether the grain and oilseed facilities in the state of Arkansas were
prepared to meet biosecurity regulations. 95
The Arkansas grain, feed and oilseeds industry is a very important
part of its economy. The industry has to comply with the FDA regulations
discussed earlier. A compliance guide'96 prepared by the National Grain

188. Id.
189. Id.
190. Shermer, supra note 184, at 451.
191. See generally Varu Chilakamarri, A New Instrument in National Security: The
Legislative Attempt to Combat Terrorism via the Safe Drinking Water Act, 91 GEO. L.
J. 927 (2003).

192. Craig Anthony (Tony) Arnold, Water PrivatizationTrends in the United States:
Human Rights, NationalSecurity, and Public Stewardship, 33 WM. & MARY ENVTL. L.
& POL'Y REV. 785, 826 (2009).
193. Id.
194. Eric J. Walles, Rita Carrelra, Diana M. Danforth and Vivek Nemane, Prepared
for Bioterrorism Events? A Study of the Grain and Oilseed Sector, Department of
Agricultural Economics and Agribusiness, University of Arkansas (2011).
195. Id.
196. Randall C. Gordon & David A. Fairfield, National Grain and Feed Association,
FDA'S Bioterrorism Recordkeeping Regulations, A Compliance Guide for Grain
Elevators, Feed Manufacturers, Feed Dealers, Integrators, Grain Processors and
Transporters(April, 2006).
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and Feed Association describes the regulations applicable to grain and
oilseed facilities as follows:
A. Registration of food processors: Domestic and foreign facilities
(and their U.S. agents) that manufacture, process, pack or hold food for
human or animal consumption in the U.S. were to be registered with the
FDA.197 According to the registration requirement, all establishments at
which food is manufactured or processed, packed or held are required to be
registered.' 98 The "collecting facilities" are described as the facilities that
store or hold food, such as silos or grain elevators; hence such a facility
must be registered with the FDA because food is held by the facility.' 9 9
Facility registration is required for grain elevators, feed mills, flour mills,
corn and oilseed processors, pet food manufacturers, renderers and
others.2 00 The information mainly comprises of the description of food
products including their brand names and general food categories along
with the facility address and the contact information.20'
B. Maintenance of records: Facilities are required to establish and
maintain records containing information that is "reasonably available." 2 02
The information includes:
a) Immediate previous source (the seller)
b) Immediate subsequent recipient (the buyer)
c) The dates of inbound and outbound shipments
d) Type and quantity of agricultural commodity received and shipped
e) Identity and contact information of the transporter 20 3
During the course of this project, a survey questionnaire was sent out
to all Arkansas grain and feed elevators and processors, as well as seed and
feed dealers to solicit information regarding the existence and response to
agroterrorism in the grain, feed, seed and oilseed sector; 48 facilities
responded to the survey. 204 The objective of the survey was to assess the
preparedness of the industry in dealing with a potential agroterrorism
event. 2 05 Information on facility type, size and history of vandalism,
unauthorized entry, intentional contamination, sabotage, theft or threats
was obtained.206 Information on testing procedures to identify any

197.
198.
199.

Id.
Id
Id; 21 C.F.R. §§ 1.225, 1.227(b)(5) (2010).

200. Gordon &Fairfield, supranote 198.
201.
202.
203.
204.
205.
206.

Id.
Id.
Id.
Walles et al., supra note 196.
Id.
Id.
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categorized biological agent and the information on plant security was also
obtained.207 Moreover, the study assessed whether changes to preparedness
had changed following the enactment and implementation of the
Agriculture Bioterrorism Act of 2002.208
The assessment provides a useful evaluation of the readiness of the
Arkansas grain and oilseed industry to address the potential agricultural
bioterrorism threat. The results also reflect the implementation constraints.
The study found that 12% of the facilities do not have recordkeeping
systems that track commodities.209
210
Over two-thirds of the facilities do not have quarantine procedures.
Employee training for security and disaster-specific employee
training were adopted by only 19% of facilities after the enactment of
2002.211

Currently 7% facilities do not have employees trained to report any
suspicious activity.212
79% facilities do not have computer and on-line security facilities and
86% facilities do not have the formal agreement with first responders.213
About half of the facilities do not have computer security measures,
214
disaster training or first responder agreements.
Survey responses also indicated that security measures had a
prohibitive cost for smaller operations.2 15
Few amongst the facility owners are not concerned enough about the
overall security measures and the level of knowledge of decision makers
regarding security issues is not very thorough.2 16
VI.

ANALYZING THE IMPLEMENTATION CONSTRAINTS

The current food safety system has evolved over the years by
217
Prior to the U.S. Bioterrorism Act
responding to various threats.
regulations, defense efforts were focused on prohibiting criminal offenses
like theft or misappropriation of the food stocks, whereas the focus of the
new regulations is on the protection from incidences of food adulteration

207. Id
208. Id
209. Id
210.
211.
212.
213.
214.

Id.
Id.
Id.
Id.
Id.

215. Id.
216.
217.

Id.
U.S. GEN.

ACCOUNTING

OFFICE, supranote 85, at 4.
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and large scale agricultural devastation. 2 18 The U.S Bioterrorism Act of
2002 and the implementation of regulations connote a change in the food
defense system.21 9 Various constraints in the implementation of the U.S.
Bioterrorism Act regulations are discussed in the following paragraphs.
The U.S. Bioterrorism Act regulations help to build a database of
information which enhances the capacity of government agencies to trace
any potential agricultural bioterrorism threat but the government agencies
cannot access trade secrets and certain information categorized as
"confidential." 220 The exemptions for certain entities in the registration
requirement and the FDA and USDA's lack of authority to impose security
requirements at food processing facilities, 22 1 are a few constraints that need
to be addressed. It is noted that, granting exemption to any of the entities
might increase the chances of potential threats.222
The current framework to control biological agents is regulated
through the select agent program. Although strict regulations are required
for the control of biological agents from being misused; scientific
223
innovations cannot be suppressed under the garb of regulations. Inorder
to protect scientific innovations relevant to the biological agents,
development of an international framework by initiating a dialogue on the
importance of bioethics is suggested. Such a dialogue will lead to the
formation of a coherent code of conduct for scientists, scholars and
laboratory workers.224
With regard to the protection of critical water infrastructure, the U.S.
Bioterrorism Act does not require private companies to comply with the
EPA regulations. This problem will be more consistent because
privatization of water services is seen as an increasing trend in the United
States.225

218.

John T. Hoffman & Shaun Kennedy, InternationalCooperation to Defend the

FoodSupply Chain: Nations Are Talking; Next Step- Action, 40 VAND. J. TRANSNAT'L
L. 1171, 1172 (October, 2007).

219. Roberts, supra note 83, at 208.
220. Id at 215.
221. Id at 216; see also Lisa Lovett, Food For Thought: Consistent Protocol Could
Strengthen Food Supply Security Measures, 10 TEX. WESLEYAN L. REv. 465, 478

(2003-04).
222. Lovett, supra note 223, at 480.
223. See Jason W. Sapsin, Introduction to Emergency Public Health Law for
BioterrorismPreparednessandResponse, 9 WIDENER L. SYMP. J. 387, 390 (2003).
224. See generally Victoria Sutton, A MultidisciplinaryApproach to an Ethic of
Biodefense and Bioterrorism, 33 J.L. MED. & ETHics 310 (2005).

225.

See Arnold, supra note 193, at 793-798 (discussing the causes behind

privatization of public water services including old and aged govt. water systems that
require new infrastructure and investments, interest of private corporations in the
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Studies have shown that food processing facilities are inadequately
protected from deliberate contamination. In 2003, it was observed that food
processing facilities in the U.S. may be susceptible to deliberate
contamination due to lack of adequate security and safety preparedness
measures. 22 6 With the insufficient surveillance means, facilities partially
follow commodity testing and product recall procedures. 2 27
The Arkansas Research Project discussed previously describes the
continuing inadequacy in the grain and oilseed facilities at the state level
for relatively small scale operations. The study suggests that the
implementation of the U.S. Bioterrorism Act regulations is not satisfactory.
Efforts are required in terms of regulatory enforcement and awareness
regarding the compliance requirements.
Budgetary constraints can be stated as a possible cause for inability of
the government agency (here FDA, USDA) to provide sufficient resources
for the upgrade of security measures at food facilities.
The Arkansas Research Project raises questions regarding the
enforcement of regulations at the state and local levels. Inadequate funding
can be stated as the basic reason behind poor enforcement. The CSPI report
states that 40% of all food-borne outbreaks are connected to FDA regulated
foods, 228 but FY2010 budget for foods was $ 784.1 million, which is very
little compared to the FY2010 budget of over $ 1000 million for FSIS.22 9
The dissemination of federal government funding for the local enforcement
initiatives is very important.230 USDA can support local level programs
through the allocation of loans and grants. Through the Stafford Act,
federal assistance can be mobilized towards state and local efforts.23 1

ownership of government water systems owing to future profits, favorable tax structure
and the influence of global trend).

226. U.S.

GEN. ACCOUNTING OFFICE,

GAO-03-042,

FOOD PROCESSING SECURITY, 1-

2, (2003), available at http://www.gao.gov/new.items/d03342.pdf.
227. TERRORISM, INFRASTRUCTURE PROTECTION, AND THE U.S.

FOOD

AND

Hearings before the Senate Subcomm. On Oversight of
Government Management, Restructuring and the District of Columbia, 107th Cong. 1s
AGRICULTURAL SECTOR,

Sess. (2001) (testimony of Dr. Peter Chalk, Policy Analyst, RAND Corporation).
228.

Center for Science in the Public Interest, The Ten riskiestfoods regulated by the

U.S. FDA, http://www.cspinet.org/new/pdf/cspitop10_fda.pdf (last visited Nov. 28,
2012). The report identifies leafy greens, shells eggs, tuna, oysters, potatoes, cheese,
ice cream, tomatoes, sprouts, and berries as the riskiest foods contributing to the food
borne illnesses. Id.
229. JOHNSON, supra note 141.
230. See Asha M. George, Response Is Local, Relief is Not: The Pervasive Impact of
Agro Terrorism, 40 VAND. J.TRANSNAT'L L. 1155, 1163 (2007).
231. Kathryn A. Peters, CreatingA Sustainable Urban Agriculture Revolution, 25 J.
ENVTL. L. & LITIG. 203, 230 (2010).
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Enforcement initiatives and preventive strategies should be implemented at
the local level by involving communities.232
The U.S. Bioterrorism Act of 2002 delegates the enforcement
authority to various federal agencies discussed earlier in parts III and IV.
The involvement of various federal agencies illustrates the fragmented
nature of the regulatory oversight.233 The division of authority on the basis
of food categories has led to the problem of overlapping functions within
federal agencies. This leads to a cumbersome structure of guidelines and
rules that might inadvertently lead to confusion and miscommunication on
234
USDA and FDA have distinct regulatory
certain occasions.
approaches. 2 35 The regulatory approach of USDA insists on regular
inspection and prior approval, whereas the FDA conducts random
236
inspection and enforcement.
FDA has limited resources for accomplishing the high tasks related to
food safety. The number of FDA inspections has declined from 29% in
2004 to 22% in 2008.237 The training of the FDA inspectors on food
security issues and procedures is inadequate because regulations in this
case are part of FDA's overall authority over the food system. 2 38 It is
argued that FDA has implemented the U.S. Bioterrorism Act of 2002
requirements covering all the aspects of the food system, even though a
situation does not involve an act of intentional contamination or
*239
terrorism.
FDA was also criticized for wrongly interpreting certain provisions in
an attempt to expand and gain more authority during the Act's rulemaking
process.24 o Public confidence in FDA has also decreased from 80% in the
1970s to 36% in 2006.241 Despite of all the authoritative powers and

232. Id.

233. U.S. GEN. ACCOUNTING OFFICE, FEDERAL FOOD SAFETY AND SECURITY
SYSTEM: FUNDAMENTAL CHANGES NEEDED TO ENSURE SAFE FOOD 3 available at
http://www.gao.gov/new.items/d0247t.pdf (last visited Dec. 17, 2012).
234. Reforming The Food Safety System: What If Consolidation Isn't Enough? 120
HARV. L. REv. 1345, (March 2007).
235. U.S. GEN. ACCOUNTING OFFICE, supra note 85, at 3.
236. Id
237. See JOHNSON; supra note 141, at 3.
238. U.S. GEN. ACCOUNTING OFFICE, VOLUNTARY EFFORTS ARE UNDER WAY, BUT
FEDERAL AGENCIES CANNOT FULLY ASSESS THEIR IMPLEMENTATION (February
2003) available at http://www.gao.gov/new.items/d03342.pdf
239. See RAsCO & BLEDSOE., supra note 3, at 5.
240. Gary Lawson, Dirty Dancing- The FDA Stumbles with the Chevron Two-Step: A
Response to ProfessorNoah, 93 CORNELL L. REv. 927, 936 (2007-2008).
241. Peter Barton Hutt, The State Of Science at the Food and Drug Administration,
60 ADMIN. L. REV. 431, 443(2008).
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regulatory constraints, FDA is committed to work as a transparent and open
242
agency.
The involvement of multiple agencies, lack of effective coordination
and poor enforcement due to exiguous budgets, leading to unsatisfactory
compliance with the regulations are identified as the constraints in the
implementation of the U.S. Bioterrorism Act. Moreover, regulatory
authority of the agency also depends on the political climate and
243
To overcome these constraints, the General
contemporary events.
Accountability Office expressed the need to have a single food safety
244
agency.
A. InternationalCompliance

The contradiction between the 'non-discriminatory principle' of the
Sanitary and Phyto-sanitary agreement and title III of the U.S. Bioterrorism
Act of 2002 invokes international trade issues. 24 5 "The rise of the rest" has
brought up a shift in the international system where economic governance
246
is not only controlled by the states, but also by the international bodies.
International food and agricultural trade has to accommodate new rules and
regulations facilitating businesses around the world.247 The objective of the
SPS agreement is to ensure the compliance of sanitary measures on the
basis of scientific principles and evidence towards the protection of human
life and health.24 8 SPS agreement was negotiated among the WTO member
countries in which article 2.3 and article 5.5 are incorporated to avoid
242. See Sarah Taylor Roller, Raqiyyah R. Pippins, & Jennifer W. Ngai, FDA 'S
Expanding Post Market Authority To Monitor And Publicize Food And Consumer
Health Product Risks; The Need For Procedural Safeguards To Reduce
"Transparency" Policy In The Post- 9/11 Regulatory Environment, 64 FOOD & DRUG
L.J. 577, 587-89 (2009) (discussing transparency initiative).

243. See generally Rebecca S. Eisenberg, The Role of the FDA in Innovation Policy,
13 MIcH. TELECOMM. & TECH. L. REV. 345 (2007) (discussing the role of FDA
regulation in the area of biopharmaceutical innovations and FDA's premarket approval
authority on the basis of safety and efficacy). FDA regulations under the Bioterrorism
Act are also based on the safety concerns especially after the public health threats. Id.
244. U.S. GEN. ACCOUNTING OFFICE, supra note 213, at 11.
245. WORLD TRADE ORGANIZATION (WTO), SANITARY AND PHYTOSANITARY
MEASURES: TEXT OF THE AGREEMENT, available at http://www.wto.org/english/
tratope/spse/spsagre.htm (last visited Dec. 17, 2012) [hereinafter SPS AGREEMENT];
see also Sean C. Murray, The Bioterrorism PreparednessAnd Response Act Of 2002
Goes To Geneva, Or, Would Bioterror Get The Same Treatment As Biotech Under
WTO rules?, 7 AVE MARIA L. REv. 499, 504 (2009).

246.

Fareed

Zakaria,

The Rise

of the Rest, (May

dailybeast.com/newsweek/2008/05/03.

247.
248.

Boisen, supra note 140, at 675.
SPS AGREEMENT, supra note 248.

3, 2008),

http://the
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arbitrary discrimination and the imposition of different conditions on
different countries. 24 9 "Scientific justification, non-discrimination,
equivalence, harmonization and risk assessment" are the basic principles of
the SPS agreement.250 In comparison, title III of the U.S. Bioterrorism Act
enforces different level of protection and discrimination against foreign
countries, a violation of the SPS agreement. The discriminatory
requirements are stated below:
a) Prior notice requirement is compulsory for the foreign imports but
such a requirement is not essential for the domestic facilities.
b) The requirement of establishment and maintenance of records is
applicable for the domestic facilities but it is not required in case of
domestic industry.
c) For the registration, domestic facilities are allowed to use existing
employee as a contact whereas foreign firms have to choose a contact that
is physically present in the U.S.
d) The requirement of risk assessment to support U.S. Bioterrorism
Act of 2002 under article 5 of the SPS agreement is not fulfilled by the
United States.251
Homeland Security Presidential Directive 10 aptly describes the
international nature of food safety crisis by stating that "[a]ttacks with
biological weapons could [c]reate cascading international effects by
disrupting and damaging international trade relationships, potentially
globalizing the impacts of an attack on the U.S. soil." 25 2 According to the
WHO, due to globalization, food production and distribution is not
restricted to any single country or region. 25 3 Any possible agricultural
bioterrorism attack can turn into a widespread socio-economic crisis with
long term effects on international trade.254 Informed knowledge about the
external threats is an important factor in articulating a country's internal
(homeland) security strategy.255 Considering
the
importance
of
international cooperation in food defense, G8 countries have taken
initiatives like sharing practices among the member countries.256 Concrete
249. See Murray, supra note 225, at 506-517 (discussing the SPS agreement of the
WTO and it's compliance with the U.S. Bioterrorism Act).
250. SPS AGREEMENT, supra note 248.
251. See Boisen, supra note 140, at 706.
252. DHS, HOMELAND SECURITY PRESIDENTIAL DIRECTIVE/HSPD-10
(April
28,
2004)
available
at
http://www.dhs.gov/xabout/laws
/gc_1217605824325.shtm#1.
253. WHO REPORT, supra note 2, at 32.
254. Id.
255. Shashi Tharoor, 9/11 Marked the Birth of 21st Century, (Sept. 7, 2008)

availableat http://tharoor.in/articles/911 -marked-the-birth-of-2 1st-century/.
256. U.S. GEN. ACCOUNTING OFFICE, supra note 74.
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efforts are required to further the steps taken by various international and
regional organizations like APEC and WHO.257 Effective border
management provides protection against all threats comprising air, land and
sea borders. At the same time, it allows legitimate trade and the flow of
people. 258 The 'Offshore Pest Information System' program of the USDA
operates at several ports outside the U.S. with an objective to pre-inspect
agricultural products prior to their shipment to the U.S. 25 9 In the
management of agricultural and food trade, the U.S. needs to inculcate an
"effective and internationally sensitive" approach.260
VII.

CONCLUSION

Taking into account, the earlier incidents and the vulnerability of
critical infrastructure, intentional contamination is a real threat to
agriculture and the food supply. Elimination of the vulnerability and
improving resilience is the central focus of the U.S. Bioterrorism Act. The
U.S. is trying to develop a system that is designed to prevent an agricultural
bioterrorist attack, but there are many problems yet to resolve.
For the effective implementation of the U.S. Bioterrorism Act, it is
vitally important to enforce the regulations at the federal, state and local
levels. In the present circumstances, while there are problems with
implementation at the federal level, the most serious problems concern
state and local enforcement. While federal resources may be insufficient,
nevertheless, almost all of the funding is focused at that level, with little or
no support provided for state and local needs. Thus, dissemination of
adequate resources at the state and local levels and cooperation amongst all
three levels is needed for the successful implementation of the food and
agricultural security strategy envisioned under the U.S. Bioterrorism Act.

257.

See

Asia-

Pacific

Economic

Cooperation,

Food

Defense

Initiative,

http://www.apec.org.au/ASC conference2007/presentations/1.5.2NataliaComella.pdf

(last visited Dec. 17, 2012). APEC and WHO have addressed the issues effectively
through workshops, guidance documents and various proposals. Id.

258. See SECURING THE HOMELAND, supra note 43,
259. Hoffinan & Kennedy, supra note 220, at 1182.
260. See Boisen, supra note 140, at 715.
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I. INTRODUCTION

Obesity among children in the United States has tripled over the last
thirty years.'
Incidentally, the world's largest fast food restaurant,
McDonald's, first introduced its children's Happy Meal thirty-two years
ago.2 Shortly thereafter, the first Disney inspired toy found its way into
Happy Meals and the hearts of the "billions and billions served." 3

* The author is a May 2013 Juris Doctor candidate at the University of Arkansas

School of Law. This comment received the University of Arkansas Journal of Food
Law & Policy's 2012 Arent Fox/Dale Bumpers Excellence in Writing Award. The
author wishes to sincerely thank Professor Dustin Buehler for his dedication, energy,
and expertise during the evolution of this article, the Journal of Food Law &
Policy Editorial Board and candidates for all their efforts in editing, and her amazingly
supportive and loving husband, Adam Price, for his encouragement.
1.

CENTERS FOR DISEASE CONTROL AND PREVENTION, Childhood Obesity Facts:

Obesity rates among all children in the United States, available at
http://www.cdc.gov/obesity/data/childhood.html [hereinafter CDC] (last visited Sep.
20, 2013); Adam Benforado et al., Broken Scales: Obesity and Justice in America, 32
EMORY L. J. 1645, 1648 n.3 (2004); Carla Fried, McDonald'sHit by Happy Meal Toy
Ban, CBS NEWS.COM (Nov. 4, 2010), available at http://www.cbsnews.com/8301505123 162-41141510/mcdonalds-hit-by-happy-meal-toy-ban/.
2. Kayla Webley, The Happy Meal, TIME (Apr. 30, 2010), available at
McDonald's
http://www.time.corn/time/nation/article/0.8599.1986073.00.html.
introduced the Happy Meal in 1979. Id.
3 141
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Although the iconic Happy Meal and accompanying toy have become "a
staple of Americana akin to baseball and apple pie," the continued
existence of the practice is being threatened in light of the powerful
influence toys have on children's food choices, thus contributing to the
current obesity epidemic. 4 The San Francisco Board of Supervisors has
become the leader of the Happy Meal insurgency by enacting the Healthy
Food Incentives Ordinance, effective December 2011, outlawing the
accompaniment of free toys in children's fast food meals ("kids' meals")
unless those meals meet certain health standards.'
The San Francisco Board of Supervisors is holding kids' meals
responsible for today's increasingly unhealthy adolescent population
through a predatory practice of exploiting young children's developmental
immaturity and susceptibleness to marketing.6 In response, the Healthy
Food Incentives Ordinance ("Ordinance") aims to raise awareness of the
obesity epidemic and force fast food giants to recognize their significant
role in combating childhood obesity.7 While the Ordinance is applicable in
too small of a test area to make a meaningful difference in the obesity rates
nationwide, "sometimes symbolic gestures are the start of more substantive
change."8
This article intends to dissect the intention and scope of the recent San
Francisco Board of Supervisors Healthy Food Incentives Ordinance,
commonly referred to as the "toy ban," in an effort to determine the success
and national consequence of such an ordinance. Part II considers the
history of the "Happy Meal," particularly the development of the now
billion-dollar industry focusing on marketing to kids and leading to the
current childhood obesity epidemic. Part III focuses on the composition of
the toy ban ordinance, including the requirements to include incentive
items in children's fast food meals, the purpose and goals the ban aims to
achieve, and the detrimental loophole the San Francisco Board of
Supervisors overlooked. Part IV will examine the anticipated effectiveness
of the Ordinance in San Francisco, including fast food giants' responses to
the Ordinance, and the potential nationwide implications. This article is
not suggesting that the San Francisco "toy ban" will solve the obesity
problem or even make a sizeable dent on a nationwide scale. However,
Part V concludes by finding that the Ordinance is a positive addition of
government regulation implemented to raise awareness of the childhood

4. Roseann B. Termini et al.,
Actionfor ProactiveSolutions, 12
5. San Francisco Health Code
6. Fried, supra note 1.
7. San Francisco Health Code
8. Fried, supranote 1.

FoodAdvertising and Childhood Obesity: A Call to
MINN. J. L. Sci. & TECH. 619, 630 (2011).
art. 8, §§ 471.1-471.9 (2010).
art. 8, § 471.2.
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obesity epidemic in this country, challenging the restaurant industry to put
children's health before profits since research confirms a direct link
between fast food consumption and childhood obesity.
II. HISTORY OF MARKETING TO KIDS

Today, one in every three children is overweight or obese, which is
approximately twenty-four million children in the United States.9 Such
statistics suggest that childhood obesity is not simply an individual,
incidental problem defying Hollywood's representation of iconic beauty,
but rather, is a "national health crisis" that creates a "compelling and
critical call for action that cannot be ignored."'o According to the White
House, the current generation may be on track to have a shorter lifespan
than their parents due to the physical implications of childhood obesity,
including an increased risk of heart disease and asthma." Consequently,
the corresponding economic costs of providing inpatient treatment to
children diagnosed with obesity increased from $125.9 million in 2001 to
$237.6 million in 2005, with an additional $14.1 billion spent on
prescription drugs, emergency room visits, and outpatient treatment. 12 The
psychological effects of childhood obesity are even more alarming with
reports indicating that obese children enjoy a quality of life equal to that of
a child diagnosed with cancer.
"As a matter of public health, law and policy makers have an
obligation to examine the reasons for obesity in America."' 4 Affirmative
action is beginning to develop in response to this obesity epidemic at the
state and national level, but everyone has a role to play, including parents
and caregivers, schools, health care professionals, and elected officials

9. CDC, supra note 1; Fed. Trade Comm'n, Food for Thought: Interagency
Working Group Proposal on Food Marketing to Children, available at
http://www.ftc.gov/os/2011/04/110428foodmarketfactsheet.pdf; ChildStats.gov, Forum
on Child and Family Statistics, http://www.childstats.gov/americaschildren/tables
/popl.asp (last visited Sept. 20, 2012). In 2011, there were approximately 73.9 million
children, age 0-17, in the United States. Id. One third of this population equals
approximately twenty-four million overweight or obese children in the United States.
Id.
10. White House Task Force, Solving the Problem of Childhood Obesity Within a
Generation: White House Task Force on Childhood Obesity Report to the President,
The Challenge We Face, at 3 (May 2010) [hereinafter Task Force], available at
http://www.letsmove.gov/white-house-task-force-childhood-obesity-report-president.
11. Id. at 3,6.
12. San Francisco Health Code art. 8, § 471.1(6).
13. Task Force, supra note 10, at 6; San Francisco Health Code art. 8, § 471.1(5).
14. Margaret Sova McCabe, The Battle of the Bulge: EvaluatingLaw as a Weapon
Against Obesity, 3 J. FOOD L. & POL'Y 135, 137 (2007).
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from all levels of government." The Ordinance compels participation in
combating the obesity epidemic through individual consumer's food
choices, forcing the restaurant industry to acknowledge its role in
childhood obesity.' 6
McDonald's "Happy Meal" is recognized as the most iconic
children's meal and contains food that is ranked among the worst for
children; however, McDonald's is not the only fast food restaurant under
the Ordinance's radar.17 Burger King introduced its own permanent
children's meal, called the Kids' Meal Pack.' 8 The success of the Kids'
Meal Pack was evidenced in 1999 when Burger Kings across the country
were swarmed with desperate parents looking to buy children's meals
accompanied by Pokdmon promotional toys after the film's debut. 9
Today, all major fast food chains have recognizable kids' meals such as
Wendy's, Taco Bell, and Dairy Queen.20
One of the amorphous contributing factors of childhood obesity, on
which the Ordinance focuses, is the practice of unregulated food marketing

15.

Let's Move!, http://www.letsmove.gov/about (last visited Sept. 30, 2011). One

such response is the Obama Administration's implementation of the Healthy, HungerFree Kids Act. The Healthy, Hunger Free Kids Act was signed into law in December
2010, largely in response to First Lady Michelle Obama's Let's Move! initiative.
Healthy, Hunger-Free Kids Act of 2010, PL 111-296, December 13, 2010, 124 Stat
3183. Let's Move! is dedicated to solving the problem of obesity within a generation
by reducing the obesity rate to just five percent by 2030, the same rate before childhood
obesity first began to rise in the late 1970s. Task Force, supra note 10, at 9. Currently,
the childhood obesity rate is 19.6 percent. Id.
16. Ryan Jaslow, CBS News, San Franciscotoy giveaway ban spotlights childhood
obesity, Dec. 1, 2011, available at http://www.cbsnews.com/8301-504763 16257334621-10391704/san-francisco-toy-giveaway-ban-spotlights-childhood-obesity/.
17. McDonald's Corporation, 2011 WL 190607 at 6 (S.E.C. No-Action Letter) (Feb.
10, 2011). In an internal evaluation regarding the childhood obesity issue, McDonald's
Corporation stated, "the contribution of the fast food industry to the global epidemic of
childhood obesity has become a major public issue." Id. The internal evaluation also
includes data from a recently released, comprehensive study by the Yale Rudd Center
on Food Policy and Obesity, which ranks the nutrition quality of McDonald's food
among the worst for children. Id.
18. Burger King, Company Info, available at http://www.bk.com/en/us/companyinfo/index.html (last visited Sept. 30, 2012).
19. Jason Kandel, Kids Swarm Burger King as Pokemon-Mania Strikes, DAILY
NEWS, Nov. 12, 1999, available at http://www.thefreelibrary.com/KIDS+
SWARM+BURGER+KING+AS+POKEMONMANIA+STRIKES.(News)(Statistical. .
.-a083629023.
20. Angela Haupt, Best and Worst Fast FoodKids' Meals, US NEWS HEALTH, Nov.
9, 2010, availableat http://health.usnews.com/health-news/diet-fitness/diet/articles/
2010/11/09/best-and-worst-fast-food-kids-meals.
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to children. 2 1 Research proves that the rising obesity rate in America's
youth is linked to the rising amount of money allocated to marketing that
Food and beverage advertisers alone, such as
targets children.22
McDonald's, Coca-Cola Company, and Kraft Foods Global, Inc., spend
between $10 billion and $15 billion annually targeting their best advocates:
children.23 With children younger than eight lacking the ability to
differentiate between program content and advertising, and those same
children having a substantial influence on parental judgment, it seems as
though these marketing giants have tapped into an inextinguishable well of
consumer influence and subsequent wealth. 24 Moreover, a study conducted
by Yale University's Rudd Center for Food Policy & Obesity concluded
that children think foods taste better when packaging displays their favorite
25
In response, Quaker Oats allocates over
television or movie character.
$15 million solely on advertising for Cap'n Crunch cereal, and it is not
alone. 2 6 These mega-bucks are paying off as a solid investment because, of
the $200 billion spent by children and youth consumers in 2006, the four
categories leading in sales were candy and snack foods, soft drinks, cereal,
and fast food.2 7
The government appears to adequately regulate marketing standards,
at least on its face. For example, regulations have been issued governing
everything from consumer endorsements in advertisements to requiring
precisely 660 feet between the edge of the pavement and a billboard
erected on the side of the road. 28 However, things are not always as they

21. Task Force, supra note 10, at 28. Childhood obesity is more common among
certain race and ethnic groups. Id. at 5. Obesity rates are highest among non-Hispanic
black girls and Hispanic boys. Id. Among adults, obesity rates are typically associated
with lower incomes, particularly among women, but the relationship between income
and obesity in children is less consistent and sometimes even points in the opposite
direction. Id.
22. Susan Linn & Courtney L. Novosat, Calories For Sale: Food Marketing to
Children in the Twenty-First Century, 615 ANNALS AM. ACAD. POL. & Soc. ScI. 133,
134 (2008).
23. Id. at 134.
24. Id. at 135.
25. Termini, supra note 4, at 630. In this study, forty children ranging from ages
four to six were each given three pairs of identical snack foods: graham crackers, fruit
snacks, and carrots. Id. One package of each food had a cartoon character, Scooby
Doo, Dora the Explorer, or Shrek on the front, while the others did not. Id Over twothirds of the children involved in the study stated that they preferred the snack with the
character on the package, while approximately one-half of the children thought the
foods from packages with the cartoon characters tasted better. Id.
26. Linn & Novosat, supra note 22, at 134.
27. Id.

28.

16 C.F.R. § 255.2 (2009); Tenn. Comp. R. & Regs. 1680-02-03.03 (2008).
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appear. As of 1984, the Federal Communications Commission ("FCC")
"rescinded all restrictions on the amount of commercial content," finding
that the advertising industry is better suited for self-regulation, which
provided a "watershed moment for advertisers."29
Prior to 1984,
regulations were imposed on advertising practices deemed "unfair" or
"deceptive." 30 Although the Children's Television Act of 1990 reinstated
advertising time limits to 10.5 minutes per hour on weekends and 12
minutes per hour on weekdays, the content of the advertising remained
unregulated.
As applied today, the FCC's rescission of marketing
regulation has created a self-imposed, voluntarily regulated industry that
habitually markets high-calorie and low-nutrient foods to children. 3 2
This voluntarily regulated marketing-to-children industry has resulted
in chips and french fries currently comprising half of all the vegetables kids
eat, causing parents to become more concerned about childhood obesity
than smoking and drug abuse.3 3 While still allowing voluntary adoption by
individual food and beverage advertisers, there are currently two leading
preliminary propositions to standardize regulation of food marketing to
children.34
First, Congress directed the Federal Trade Commission, along with
experts in nutrition, health, and marketing from the Food and Drug
Administration, the Centers for Disease Control and Prevention, and the
United States Department of Agriculture to establish the Interagency
Working Group on Food Marketed to Children ("Working Group").3 5 The
Working Group seeks to establish recommendations for the nutritional
quality of food marketed to children and adolescents under 17 years old
and seeks to implement two basic nutritional principles to all food
marketed to children by 2016.36 The first principle includes providing a
meaningful contribution to a healthful diet from food groups including
fruit, vegetables, whole grains, fat-free or low-fat milk products, fish, extra

29. Linn & Novosat, supra note 22, at 135.
30. Id
31. Id at 136.
32. Id at 134; Fed. Trade Comm'n, supra note 9 (indicating that "[t]he food
industry spent more than $1.6 billion in 2006 alone to market messages to kids
promoting foods that often are high in calories and low in nutrition.").
33. Fed. Trade Comm'n, supra note 9.
34. Karlene Lukovitz, Industry Unveils New Marketing-to-Kids Standards,
MEDIAPOST NEWS (Jul. 15, 2011), available at http://www.mediapost.com/
publications/?fa-Articles.printFriendly&art aid=154139.
35. Fed. Trade Comm'n, Interagency Working Group Seeks Input on Proposed
Voluntary Principlesfor Marketing Food to Children (Apr. 28, 2011), available at
http://www.ftc.gov/opa/2011/04/foodmarket.shtm.
36. Id
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lean meat or poultry, eggs, nuts and seeds, and beans." The second
principle provides that foods marketed to children should be formulated to
minimize the content of nutrients that could have a negative impact on
health or weight.38 This second principle prevents foods containing more
than the allocated allowances of saturated fat, trans fat, added sugars, and
sodium from being marketed to children.39
Second, as an alternative to standards presented by the Working
Group, the Council of Better Business Bureau proposed the Children's
Food and Beverage Advertising Initiative ("CFBAI").40 This initiative
creates separate nutritional standards for each of ten product categories and
provides consistent definitions for "healthy" or "better-for-you" foods
advertised to children under 12.41 CFBAI's seventeen members, including
McDonald's USA, Burger King Corp., Cadbury Adams USA, Campbell
Soup Company, and thirteen of the "largest food/beverage companies", are
encouraged to implement the new standards by December 31, 2013.42
Thus far, self-regulated initiatives have proven ineffective. 43 With
advances in technology allowing marketers to find more direct,
personalized gateways to reach young audiences that sidestep parental
authority, the question becomes: Can parents actually control what their
kids eat?" When public health campaigns to buckle up and quit smoking
were unsuccessful, government regulations like "Click it or Ticket" and
public smoking restrictions were used to reduce the number of health
related injuries caused by these behaviors.4 5 Some city officials in
California believe that such government regulation is needed to combat
childhood obesity by "break[ing] the link between unhealthy food and
prizes."4

37.
38.
39.
40.

Id.
Id.
Id.
Lukovitz, supra note 34.

41.

Id.

42. Id
43. McDonald's Corporation, supra note 17, at 15 (providing that more
preschoolers saw McDonald's ads in 2009 than in 2007).
44. See generally Linn & Novosat, supra note 22.
45. See generally Lynn Parker et al., Legal Strategies in Childhood Obesity
Prevention - Workshop Summary, INSTITUTE OF MEDICINE (August 10, 2011); Nat'l
Highway Traffic Safety Admin., Click It or Ticket: America's Seat Belt Campaign,
available at http://www.nhtsa.gov/CIOT (last visited October 19, 2012); See e.g., Ark.
Code Ann. § 20-27-1804 (West 2006); see also McCabe, supra note 14, at 137.
46. Sara Bonisteel, CNN LIVING, Toys banned in some Cahfornia fast food
28, 2010, available at http://articles.cnn.com/2010-04restaurants, Apr.
28/living/fast.food.toys.california-l kids-meals-toys-ordinance?_s=PM:LIVING.
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III. SAN FRANCISCO BOARD OF SUPERVISORS HEALTHY FOOD INCENTIVES
ORDINANCE

On November 23, 2010, the San Francisco Board of Supervisors
approved the Healthy Food Incentives Ordinance by overruling Mayor
Gavin Newsom's veto with an eight to three vote, the minimum needed to
override a veto.47 Mayor Newsom vetoed the Ordinance, taking the
position that "these types of toy bans [are] inappropriate [and not]
However, the Mayor's position was not
particularly effective.'A
influential enough to sway the Board of Supervisors' vote after hearing
from numerous speakers, both advocates and opponents, some of whom
included representatives from the Department of Public Health, the
California Center for Public Health Advocacy, the University of California
at San Francisco Department of Pediatrics, the California Restaurant
Association, and the McDonald's Corporation.49 Once approved, the
Ordinance effectively amended Article 8 of the San Francisco Health Code
by adding seven sections, which operate to set nutritional standards for
restaurant food sold accompanied by toys or other youth focused incentive
items.o
The broad intent of the Ordinance is to "support families seeking
healthy eating choices for their children by permitting restaurants to give
away free toys and other incentive items in combination with foods only if
those foods meet specified nutritional criteria." 1 The Ordinance prevents
restaurants from using toys to make unhealthy food items appealing to
children by offering restaurants many different options for compliance,
including introducing healthier menu options, reformulating current menu
items, or changing marketing and toy distribution practices.52 Therefore,
the Ordinance is not a complete ban on toys in kids' meals, as commonly
coined by the media and opponents, but rather an incentive program.53
Incentives are the "added element without which the desired action
to
act
incentives
because
occur"
not
would
probably
"intentionally... [motivate] a person to choose differently than he or she
47. Angela Calvillo, Board of Supervisors City and County of San Francisco
Meeting Minutes, Vol. 105 No. 39, at 1043 (Nov. 23, 2010).
48. Rachel Gordon, SFGATE.COM, Mayor Gavin Newsom vetoes fast-food toy ban,
Nov. 13, 2010, http://articles.sfgate.com/2010-l1-13/bay-area/24830064_1_toy-bantoys-in-kids-meals-vetoes.
49. Calvillo, supra note 47, at 1043.
50. San Francisco Health Code art. 8, §§ 471.1-471.9.
51. Id. §471.2.
52. Id. § 471.4 (where the Ordinance refrains from specifying how affected
restaurants are to comply).
53. See generally Fried,supra note 1; see also Gordon,supra note 48.
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would be likely to choose in its absence." 54 With the long-standing
popularity of toys in kids' meals, it appears the Board of Supervisors is
expecting such incentives to affirmatively entice children to alter the status
quo and start eating healthier meals.
Kids' meal toys are defined in the Ordinance as "incentive items" and
generally include all items, both physical and digital, with "particular
To keep the "happy" in Happy Meals,
appeal to children and teens.
children's fast-food meals in San Francisco must now meet specified
nutritional guidelines, which vary based on whether the food sold is a full
meal (e.g., a hamburger and fries), a single food item (e.g., a single slice of
56
pizza), or a beverage. Pursuant to the Ordinance, a toy may accompany
the sale of a meal if that item does not exceed: 600 calories, 640 milligrams
of sodium, 35% of total calories from fat, 10% of total calories from
saturated fat, or 0.5 grams of trans fat. In addition, a restaurant may only
include an incentive item for a meal if the meal includes at least 0.5 cups of
fruits and at least 0.75 cups of vegetables.5 8 Finally, an incentive item may
only be linked to the purchase of a single food item or beverage if it does
not include more than 35% of total calories from fat, or more than 10% of
calories from added caloric sweeteners. 59 As of the date the Ordinance was
passed, none of the two-dozen Happy Meals on McDonald's menu met the
criteria dictated by San Francisco lawmakers. 60
The Ordinance became effective December 1, 2011.61 Any restaurant
establishments that do not comply with the terms of the Ordinance are
subject to administrative citations issued by the Director of the Health
Department and enforced by the Department of Public Health.62 Any
establishment that "stores, prepares, packages, serves, vends or otherwise
prepares food for human consumption at the retail level for consumption on
or off the premises" is required to comply with the Ordinance. With San

54. Ruth W. Grant & Jeremy Sugarman, Ethics in Human Subjects Research: Do
Incentives Matter?, 29(6) J. MED. & PHIL. 717, 721 (2004),
http://www.waisman.wisc.edu/events/ethics/sprin06-sem2-incentivescompensation.pdf.
55. San Francisco Health Code art. 8, § 471.3(d),

56. Id § 471.4.
57. Id. § 471.4(a)(1)-(5).
58.
59.
60.
61.
62.
63.

Id § 471.4(a)(7).
Id. § 471.4(b).
Gordon, supra note 48.
San Francisco Health Code art. 8, §§ 471.1-471.9.
Id. § 471.5.
Id. §471.3(f).
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Francisco containing the highest number of restaurants per capita in the
country, the Ordinance has a potentially sweeping and influential reach. 4
IV. WILL THE ORDINANCE BE EFFECTIVE?
A. The Loophole

A loophole overlooked by the San Francisco Board of Supervisors,
perhaps due to underestimating the dexterity of the fast food industry, may
have rendered the Ordinance futile before it could even be implemented.
The loophole derived from the term "incentive items" being freely
interchanged with "free toy" throughout the amendments to Article 8.66 As
such, McDonald's restaurants in San Francisco have found a way to fully
comply with the Ordinance: charge ten cents for the toy.67 The money
from the toy sales will be allocated to help build a new Ronald McDonald
House, McDonald's charity that provides a "home-away-from-home" for
families so they can stay close to their hospitalized children at little or no
cost.68 According to McDonald's USA Director of Media Relations, the
ten-cent price was an idea developed from surveying customers who
thought ten cents for a toy was "fair and reasonable," especially after being
told the money would go to charity.6 9 While McDonald's is responsible for
the ingenuity of circumventing the Ordinance, other fast food giants are
planning to follow suit. 70 Burger Kings in San Francisco have begun
charging ten cents for toys, effective the day the Ordinance was
implemented, but have not yet decided what to do with the proceeds.71 The
fact that consumers are willing to pay for a Happy Meal toy is "[p]roof
positive, and completely admitted by McDonald's, that no customer will
buy a Happy Meal unless it comes with a toy."72 At the least, this

64.

Square Feet Commercial Real Estate Blog, San Francisco's Bong Su Latest

Victim: RestaurantsHit Hard, Mar. 10, 2009, available at http://www.squarefeet

blog.com/commercial-real-estate-blog/2009/03/1 0/san-franciscos-bong-su-latestvictim-restaurants-hit-hard/.
65. CBS NEWS, San FranciscoMcDonald'sfind way around toy ban, November 30,
2011, available at http://www.cbsnews.com/8301-201_162-57333985/san-franciscomcdonalds-find-way-around-toy-ban/.
66. See San Francisco Health Code art. 8, §§ 471.1-471.8.
67. CBS NEWS, supra note 65.
68. McDonald's Corporation, Ronald McDonald House Charities, What We Do,
availableat http://rmhc.org/what-we-do/ronald-mcdonald-house/, (last visited Sept. 22,
2012).
69. CBS NEWS, supra note 65.
70. Jaslow, supra note 16.
7 1. Id.
72. Id.
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revelation goes to prove that the Ordinance is properly focused on an
influential product with the power to affect consumer food choices.
McDonald's views its tactical diversion to compliance with the
Ordinance as a business decision, still failing to support any efforts
implemented to combat childhood obesity.73 According to McDonald's, its
responsibility lies with giving its "customers what they want," which is the
option of purchasing a toy. 74
Interestingly, even in hindsight, the San Francisco Board of
Supervisors does not plan to make any changes to the Ordinance to address
the paralyzing loophole.
Eric Mar, the San Francisco supervisor who
sponsored the Ordinance, has deemed the law a success regardless of the
loophole.76 The stated purpose of the Ordinance was to raise awareness
about the nutritional content of the food served at fast food restaurants, and
Supervisor Mar feels the Ordinance has done just that since McDonald's
has revamped its Happy Meal with smaller portions of fries, or apple and
milk options, effective nationwide by March 2012."
B. The ControversySurrounding the Ordinance

Besides the now obvious defect in the Ordinance, opponents voiced
critical opinions questioning the Ordinance's effectiveness long before its
implementation.
Prior to approval of the Ordinance, the San Francisco
Board of Supervisors welcomed public petitions and communications in
November 20l10.7 An influx of responses were received from concerned
citizens not only in San Francisco, but from throughout the United States.80

73. CBS SAN FRANCISCO, McDonald's Outsmarts San Francisco On Happy Meal
Toy Ban, Nov. 30, 2011, availableat http://sanfrancisco.cbslocal.com/2011/11/30/
mcdonalds-outsmarts-san-francisco-on-happy-meal-toy-ban/.
74. Jaslow, supra note 16.
75. Id.
76. Id.; see also HUFF POST SAN FRANCISCO, San FranciscoHappy Meal Toy Ban
Takes Effect, Sidestepped by McDonald's, December 1, 2011, available at
http://www.huffingtonpost.com/2011/11/30/san-francisco-happy-meal-ban n_
1121186.html.
77. Jaslow, supra note 16.
78. See City and County of San Francisco Board of Supervisors, Petitions and
Communications, availableat http://www.sfbos.org/ftp/uploadedfiles/bdsupvrs/
communications/2010/101392.pdf (last visited Sept. 21, 2012).
79. Id. The San Francisco Board of Supervisors accepted public communication
regarding the Ordinance from November 2-8, 2010. Id.
80. Id. The majority of out-of-state comments were composed of threats to not visit
San Francisco as a tourist because of the writers' disgust at the "toy ban" ordinance.

Id.
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The collective consensus of opponents to the Ordinance claim the
government's health police have run amok and are invading people's
private choices, but interestingly, there was very little criticism about the
Cries of "nanny state" and
effectiveness of such an ordinance.8 '
accusations that the Board of Supervisors is "parenting others' children"
In
dominate the petitions and communications received by the Board.
addition, the United States Constitution was patriotically quoted,
essentially claiming Americans' right to choose obesity.83 Many opponents
feel that the Ordinance represents the overuse and misuse of government
power.84 Comments were ripe with resentment claiming, "[t]his is the type
of government control that our forefathers were trying to avoid."8' This
Ordinance has been scrutinized as an individual breach of freedom, and a
delicate matter spawning passionate debate.
However, the Ordinance is not a breach of consumer freedom to make
food-purchasing decisions. Negative externalities follow such individual
decisions on a national basis. For example, unhealthy eating habits pose a
serious economic strain on the national Medicare costs and ever-rising
health insurance costs. 8 6 Nationally, between 2001 and 2005, the annual
costs of providing inpatient treatment to children diagnosed with obesity
increased from $125.9 million to $237.6 million. 8 7 Outpatient treatment,
including money spent on prescription drugs and emergency room visits,
total a staggering $14.1 billion annually.8 8 A new study out of Cornell
estimates the aggregate annual cost of treating obesity in the United States,
both inpatient and outpatient, is $168 billion, which correlates to 16.5% of
our national medical care costs. 89 According to findings for the Ordinance,
as overweight and obese children become adults, their unhealthy lifestyles
are likely to contribute to the already high economic costs of healthcare and
loss of productivity associated with adult obesity. 90 Moreover, statistics
released by Thomson Medstat indicate that children covered by Medicaid
are six times more likely to be treated for morbid obesity than children with

81.
82.
83.
84.
85.
86.
87.
88.
89.
90.

Jaslow, supra note 16.
Petitions and Communications, supra note 78.
Id. at letter from Brenda Brinks (Nov. 4, 2010).
Id at letter from Danny Johns (Nov. 3, 2010).
Id. at Clerk of the Board Satisfaction Form (Nov. 4, 2010).
San Francisco Health Code art. 8, § 471.1(6).
Id
Id.
Fried, supranote 1.
San Francisco Health Code art. 8, § 471.1.
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private insurance. 9' The Ordinance is supported by the Institute of
Medicine, the World Health Organization, pediatricians, educators, parents
and community health advocates who all realize, among other concerns,
that "reducing the consumption of junk food by kids could spare the health
of millions and save billions of dollars to our overstrapped public health
system." 92 In fact, registered dieticians agree that "[w]hatever it takes to
get restaurants to help fight childhood obesity is a great thing." 93
The Ordinance is aimed at encouraging children to make healthful
food decisions based on the food's nutritional content, free from
unregulated marketing of incentive items.94 Adult opponents claim their
rights are being infringed, but the Ordinance is not focused on adult's food
decisions; it is focused on children's health. 95 Regulatory efforts to protect
children reflect their unique legal status and the fragility of their liberties. 9 6
This Ordinance is a further example of protective governmental regulation,
comparable to laws requiring car seats and the prohibition of tobacco sales
to minors, which have long been accepted in our society.
C. PotentialNation-wideInfluence
Will the San Francisco Healthy Food Incentives Ordinance influence
implementation of similar ordinances in other jurisdictions? Thus far, the
answer is maybe. Notwithstanding the obvious loophole in the Ordinance,
similar "toy bans" may have the ability to affect obesity levels if
implemented nation-wide. Because the Ordinance is the first of its kind in
a major United States city, little statistical data exists to predict the success
or failure of such an ordinance. However, on August 9, 2010, Santa Clara
County, California became the first United States jurisdiction to implement
an ordinance that prohibits the distribution of toys and other incentives with

91. NETSCAN'S HEALTH POLICY TRACKING SERVICE, State Actions to Promote
Nutrition, Increase Physical Activity and Prevent Obesity: A 2006 First Quarter
Legislative Overview, Apr. 3, 2006, availableat http://www.rwjf org/files/research/
NCSL%20FinalApril%202006%20Report.pdf.
92. Eric Mar, USA TODAY, Opposing view on child obesity: Put kids' health first,
Nov. 8, 2010, available at http://www.usatoday.com/news/opinion/editorials/20 10-11-

09-editorial09 STI N.htm.
93. David W. Freeman, CBS NEWS, Happy Meal Ban in San Francisco: Food
Police or Fat Fighter?, Nov. 4, 2010, available at http://www.cbsnews.com/8301504763 162-20021754-10391704.html?tag-contentMain;contentBody.
94. San Francisco Health Code art. 8, § 471.2.
95. HUFF POST SAN FRANCISCO, supra note 76.
96. Catherine J. Ross, Anything Goes: Examining the State's Interest in Protecting
Childrenfrom ControversialSpeech, 53 VAND. L. REV. 427, 428 (Mar. 2000).
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meals, foods, or beverages that do not meet minimal nutritional criteria. 97
Shortly thereafter, the American Journal of Preventative Medicine
conducted analytical research to assess how ordinance-affected restaurants
changed their children's menus, marketing and toy distribution practices
relative to non-affected restaurants.9 8 This solitary study may provide the
only meaningful statistical data to predict the success or failure of the San
Francisco Healthy Food Incentives Ordinance.
Overall, the American Journal of Preventative Medicine research on
the Santa Clara County ordinance determined that the "ordinance appears
to have positively influenced marketing of healthful menu items and toys as
well as toy distribution practices at ordinance-affected restaurants, but did
not affect the number of healthful food items offered." 99 Statistical results
provide that average Children's Menu Assessment (CMA) scores at
affected restaurants "showed a 2.8 to 3.4-fold improvement from pre- to
post-ordinance." 0 0 According to the study, "breakdown of the overall
CMA score into its subcategories revealed post-ordinance improvements in
the following areas: on-site nutritional guidance; promotion of healthy
meals, beverages, and side items; and toy marketing/distribution
activities."' 0 ' Therefore, significant positive changes were recorded after
implementation of the toy ban ordinance.10 2
Differences in the Santa Clara County ordinance and the San
Francisco ordinance must be taken into consideration in predicting the
success of the latter based on statistical data collected from the former. For
instance, the Santa Clara County ordinance only affects four restaurants,
whereas the San Francisco ordinance affects almost one hundred
restaurants. 0 3 Furthermore, since the four affected restaurants in Santa
Clara County only had 90 days to comply with the ordinance, further menu
and restaurant changes may be possible and will be captured in the

97. Santa Clara County Ordinance Code Chapter XXII, Division A18, §§ A18-350 A18-355, availableat http://www.sccgov.org/sites/sccphd/enus/Media/Documents
/201OPressReleaseArchive/13APublic%2OHealth%2ODepartment%20(DEP)_cdip atta
chmentsToyOrdinance%2ONo.%20NS-300.820_8-5-10[I].pdf (last visited October
19, 2012); Jennifer J. Otten et. al., Food Marketing to Children Through Toys:
Response of Restaurants to the First US. Toy Ordinance, AM. J. PREV. MED. 2011,
at 1, availableat http://www.ajpmonline.org/webfiles/images/journals/amepre/
AMEPRE 3267-stamped.pdf.
98. Otten et. al., supra note 97.
99. Id.
100. Id. at 3.
101. Id.
102. Id.
103. Id. at 4.
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future. 104 Overall, these initial observations suggest restaurants can change
marketing and advertising quickly when prompted, but menu changes may
require more time or a more pervasive ordinance, such as the San Francisco
ordinance. 05
The Santa Clara County ordinance was a trivial pebble thrown in the
hope of creating a more substantial ripple effect in other cities, counties and
states. 10 6 The San Francisco ordinance primarily aims to raise awareness of
the fast food industry's role in combating the current childhood obesity
epidemic.'07 Both ordinances may succeed. Nebraska and New York have
proposed similar ordinances.' 0 8 New York appears to be first in line to pass
similar incentive programs with New York City deputy majority leader
Leroy Comrie introducing the Fast Food Toy Ban Bill on April 6, 2011 109
Comrie has the pledged support of six other council members."o If
approved, the bill would impose a $200 to $2,500 fine on any restaurant
caught selling toys with unhealthy meals."' Cornrie, an obese middle-aged
man, considers himself an example of the effect of fast food and unhealthy
eating habits and admits that his weight has given him the "impetus to do
this bill."' 12
V. CONCLUSION

The childhood obesity epidemic in America is a public health concern
While opponents believe the
that obliges government response.
government is overusing and misusing its allocation of power in
implementing the Ordinance, such position fails to present a justifiable
argument that the Ordinance will prove ineffective. Seventy-three million

104.

Id.

105. Id. at 4-5.
106. Tracy Seipel, SCCGOV, Supervisors Ban Toys with Fast-food Meals, Apr. 27,
2010, available at http://www.sccgov.org/sites/d5/Newsroom/Liz%20in%20the%
20News/Pages/Supervisors-Ban-Toys-with-Fast-food-Meals.aspx.
107. San Francisco Health Code art. 8, § 471.2.
108. Heather Knight, Happy Meal toy ban prompts ban on bans in other states, CITY
INSIDER, Mar. 20, 2011, availableat http://blog.sfgate.com/cityinsider/2011/03/20/
happy-meal-toy-ban-prompts-ban-on-bans-in-other-states/.
109. Daily Mail Reporter, MAIL ONLINE, 'Don 't end up like me': Obese councilman
urges New York City to ban fast food restaurants from giving away free toys to
children, Apr. 6, 2011, available at http://www.dailymail.co.uk/news/article1373993/New-York-follow-San-Francisco-ban-fast-food-restaurants-giving-away-freetoys-children.html.
110. Id.
111. Id.
112. Id.
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Americans are obese,"l3 and one in three children is overweight or obese.114
According to the Institute of Medicine, these Americans will die earlier
than they should because of their obesity and the associated health
consequences."' 5 The health and economic effect of rising obesity rates has
The
ignited government intervention on state and federal levels.
government cannot ignore a national health crisis, nor should we expect
them to.
If fast food restaurants will hold themselves accountable for their part
in the current childhood obesity epidemic and adhere to the intended
purpose of the San Francisco Healthy Food Incentives Ordinance, then the
Ordinance could initiate the beginning of a meaningful change toward
healthier generations.

113.
114.
115.

San Francisco Health Code art. 8, § 471.1(1).
Fed. Trade Comm'n, supranote 9.
San Francisco Health Code art. 8 § 471.1(5).

